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TOPICAL INDEX TO SUBJECT MATTER 


ABORTIONS 

The State Department of Health has authority under 
N.J.S.A. 26:2H-1 et seq. to regulate first trimester abortion 
clinics and to require that second and third trimester abor- 
tions be performed only in licensed hospitals. Attorney 
General’s Formal Opinion No. 6 - 1975 35s SO 


ADMINISTRATIVE LAW 
Held, on facts, that the findings of the administrative 
tribunals, that claimant’s restrictions on her search for 
work were reasonable only for four weeks after filing her 
claim for benefits, were supported by substantial evidence. 
Ferry v. Bd. of Review, Div. of Employment Security, 
Dept. of Labor and Industry. App. Div. .. Me eC oee | 
The change in a plan, previously filed and published by 
the Department of Health, to reflect current statistical data 
is not such an amendment as to require the agency to 
pursue formal amendment procedures before it can use the 
current information. Merry Heart Nursing and Conva- 
lescent Home, Inc. v. Dougherty. App. Div. ........... 49 
Where numerous applicants sought the one available 
liquor license being issued by the municipality, a notice of 
refusal to issue a license in accordance with N.J.S.A. 
33:1-22 should have been served upon an unsuccessful ap- 
plicant for the 30-day period within which an appeal should 
be taken to the Director of the Division of Alcoholic 
Beverage Control to run, even though the applicant knew 
of the award to another. Shop-Rite of Hunterdon County, 
Inc. v. Township Committee of Raritan. App. Div. .... 110 
An alleged violation of the ‘‘Right to Know Law” is not 
exclusively cognizable by the Superior Court and may be 
considered in an administrative appeal. Shop-Rite of 
Hunterdon County, Inc. v. Township Committee of Raritan. 
20S ni ier Cait a Ne Rea ane eee ame en eR A 110 
The exclusive method for review of an action or inaction 
of the State Parole Board, an administrative agency, is by 
direct appeael to the Appellate Division; a motion for a 
writ of habeas corpus in the Law Division, challenging the 
Parole Board’s action or inaction, should be dismissed. 
Johnson v. N.J. State Parole Bd. App. Div. ae oe 
A petition for post-conviction relief cannot be pursued 
when the objective is to review the action or inaction of a 
state administrative agency, the Parole Board, since the 
exclusive method for review is by direct appeal to the 
Appellate Division. N.J. State Parole Bd. v. McNair. 
Yc) 6D) | i a en 135 
Administrative due process requires that the report of 
the hearing officer who conducts a final parole revocation 
hearing be made available to the parolee and that he be 
given an opportunity to correct any mistakes that may 
appear in the report. Underwood v. New Jersey State 
Parole Bd. App. Div. . 136 


The provisions of the Cable Television Act, N.J.S.A. 
48:5A-1 et seq., are broad enough to authorize the promul- 
gation of rules and regulations regarding consumer de- 
posits, billing and discontinuance of service. In re N.J. 
Cable Television Ass’n. App. Div. 191 

_The application of res judicata, collateral estoppel and 
kindred doctrines in the setting of an administrative pro- 
ceeding is tempered by recognition that a particular ad- 
ministrative agency may have continuing regulatory re- 
sponsibilities over the areas within its jurisdiction; how- 
ever, in exercising this power the agency is not free to 
disregard completely issues already fully and fairly re- 
solved. Trap Rock Industries, Inc. v. Sagner. App. Div. 360 

The moratorium imposed between June 1973 and January 
31, 1975 on the issuance of certificates of need for the con- 
struction of skilled or intermediate care beds was a valid 
administrative planning approach in furtherance of the 
legislative intent. Cooper River Convalescent Center, Inc. 
v. Dougherty. App. Div. ...... .. 407 

An application for a certificate of need authorizing addi- 
tional health care facilities should be viewed in light of the 
facts existing when the application is considered rather 
than the facts existing when it was filed. Cooper River Con- 
valescent Center, Inc. v. Dougherty. App. Div. ....... 407 

The duty of the Division of Tax Appeals to make ade- 
quate findings of fact and to express reasons for its de- 
cisions has not been fulfilled here; there is a compelling 
need for quasi-judicial and administrative agencies to 
understand what constitutes adequate findings of fact, the 
practical reasons why they are mandated, the distinctions 
between ultimate and basic facts, and the necessity that 
the findings have evidentiary support. Benjamin Moore & 
Co. v. City of Newark. App. Div. ...................... 478 

The March 1975 administrative guidelines and standards 
relating to inmate disciplinary proceedings, as modified 
by the N.J. Supreme Court, are valid. Avant v. Clifford. 
Supreme Ct. ............... 608 
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Regulations relating to inmate discipline are legislatively 
exempted from the requirements of the Administrative 
Procedure Act. Avant v. Clifford. Supreme Ct. 608 

Absent statutory authority granting mere competitors 
the right to intervene in certification proceedings, the reg- 
ulations of the N.J. Bd. of Public Utility Commissioners 
authorize the ex parte granting of applications for a Cer- 
tificate of Public Convenience and Necessity for Solid 
Waste Collection without a full hearing; moreover, N.J. 
S.A. 48:13A-10 does not impose a burden on the applicant 
to demonstrate the inadequacy of existing service or on the 
Board to make a specific finding to that effect. In re Appli- 
cation by Mason. App. Div. ............... ance OOF 

Regulation of Commissioner of Banking prohibiting Sec- 
ondary Mortgage Loan Act licensees from engaging in 
secondary mortgage loan business at location utilized by a 
bank or savings and loan association as an office is valid 
on its face. City Consumer Services, Inc. v. Department of 
Banking. App. Div. ..... ere 703 

Although a superior officer may prefer departmental 
charges against subordinates and not be disqualified per se 
to try such charges when duly designated to do so, and 
courts should be extremely cautious in interfering with that 
administrative procedure, courts should be available to 
litigants to grant meaningful relief before a departmental 
hearing is held if the facts and circumstances warrant it; 
here, the record shows that appellant will be unable to 
receive a fair and impartial trial if respondent is the 
hearer and a substitute hearer must be designated. Ferrari 
v. Melleby. App. Div. re .. 703 

Since the 15-day time limitation for requesting a hearing 
under N.J.S.A. 26:2C-14.1 is mandatory, the enlargement of 
the time limit lies solely within the power of the Legislature 
and the Department of Environmental Protection lacked 
jurisdiction to consider appellant’s request for a hearing; 
moreover, the doctrine of estoppel cannot be invoked to 
enlarge the mandatory time limitation where the ad- 
ministrative agency lacked jurisdiction to do so. Midland 
Glass Co., Inc. v. Dept. of Environmental Protection. App. 
DIV... ie 859 

The non-disclosure of a material fact unknowingly and 
by reason of inadvertence does not constitute an unlawful 
practice under the Consumers’ Fraud Act and, however 
broad the authority of the Attorney General to promulgate 
such rules and regulations as may be necessary to effectu- 
ate the purpose and policy of the Act, it does not extend to 
or authorize the promulgation of any regulation that would 
nullify and run counter to the express language and specific 
limitations of the statute from which that authority stems. 
Fenwick v. Kay American Jeep, Inc. App. Div. 864 

A hearing after proper notice should be afforded by the 
Department of Environmental Protection to anyone with a 
recorded interest in wetlands or any area of wetlands added 
to a wetlands map and affected by a wetlands order. 


Attorney General’s Formal Opinion No. 16 - 1975 967 
ADMIRALTY 

Cox v. Dravo Corp. Third Circuit 964 
ADOPTION 


A judge may order visitation by a grandparent, if it is for 
the welfare of the child, where she is the parent of the 
child’s deceased parent notwithstanding that the surviving 
parent’s new spouse has adopted the child and objects to 
the visitation; the Legislature did not intend to permit the 
statutorily granted right of visitation by grandparents to be 
frustrated by the otherwise wholly beneficent policies of 
the adoption statute, although those policies are to be taken 
into account in the exercise of judicial discretion. Mimkon 
v. Ford. Supreme Court EAR Ae & 193 


AERONAUTICS 

Although State and local authority is preempted in the 
area of operation and navigation of aircraft, Congress has 
not endeavored to exclude state action in all areas relatins 
to aeronautics, and the states and localities retain power 
to regulate ground activities not directly involving actual 
aircraft operation. Garden State "arms, Inc. v. Bay. Law 
Div. : LAER IOUS getreck 830 
The present state statutory scheme in the field of aero- 
nautics gives municipalities authority over land use for 
airports and does not preempt local zoning activity in that 
area; in a highly developed municipality with a dense pop- 
ulation living in residential areas interspersed with indus- 
trial and commercial zones, it is not unreasonable that 
the governing body concluded that air facilities would ad- 
versely affect the quality of life in the borough. Garden 
State Farms, Inc. v. Bay. Law Div. 830 

The control and regulation of aircraft noise has been 
pre-empted by the federal government; restrictions im- 
posed by Chancery Division as to runway use and hours 
for takeoffs and landings by jet aircraft at Morristown 
Airport were, therefore, properly vacated. Twp. of Han- 
over v. Town of Morristown. App. Div. 841 


AGE 

The ordinance providing for a senior citizens community, 
which does not involve the physical use of the land within 
the permissible district but rather seeks to regulate the 
age or makeup of the family unit permitted to reside in the 
structure, does not constitute a valid exercise of the zon- 
ing power granted by N.J.S.A. 40:55-30, -32. Shepard v. 
Woodland Twp. Committee. App. Div. 742 


AGENCY 

Employee of pool company here had a duty to plaintiffs, 
who contracted for a pool to be built on their property, to 
exercise reasonable care in the preparation and filing of 
the applications for the necessary building and zoning 
permits and it was for the jury to determine whether he 
should have recognized and foreseen an unreasonable risk 
or likelihood of harm by his failure to verify the truth and 
accuracy of the information. Davi v. Cabana Pools, Inc. 
App. Div. aes. iene S dortaahed 800 


ALCOHOLIC BEVERAGE CONTROL 
Where numerous applicants sought the one available 
liquor license being issued by the municipality, a notice of 
refusal to issue a license in accordance with N.J.S.A. 
33:1-22 should have been served upon an unsuccessful ap- 
plicant for the 30-day period within which an appeal should 
be taken to the Director of the Division of Alcoholic 
Beverage Control to run, even though the applicant knew 
of the award to another. Shop-Rite of Hunterdon County, 
Inc. v. Township Committee of Raritan. App. Div..- 110 
An action in lieu of prerogative writ may not be brought 
to review the action of a municipality in awarding an 
available liquor license to one of several applicants; the 
appeal to the Director of the Division of Alcoholic Beverage 
Control is the exclusive remedy. Shop-Rite of Hunterdon 
County, Inc. v. Township Committee of Raritan. -App. 
Div. . ae eee ee 110 
A place-to-place transfer of a plenary retail consumption 
license to include as part of its licensed premises the 
building immediately adjacent thereto is proper where the 
establishments are operated as a single entity notwith- 
standing the buildings are not physically attached. Margate 
Civic Ass’n v. Bd. of Commissioners of the City of Margate. 
App. Div. . ree Ney tdi 190 
The Rehabilitated Convicted Offenders Act (N.J.S.A. 
2A:168A-1, et seq.) is not applicable to the determination 
of whether persons convicted of crime are eligible to be 
associated with the alcoholic beverage industry under the 
criteria set forth in the Alcoholic Beverage Law (N.J.S.A. 
33:1-1, et seq.). Attorney General’s Formal Opinion No. 4 - 
1975 586 
Community sentiment may properly be heard and should 
be given thoughtful consideration in person-to-person li- 
cense transfers, and the Director of the Division of Alco- 
holic Beverage Control has the authority to give recogni- 
tion to such sentiment in the form of special conditions on 
the license; the Director here acted reasonably in honor- 
ing local sentiment by imposing conditions. Lyons Farms 
Tavern, Inc. v. Newark Bd. of Alcoholic Beverage Con- 
trol. Supreme Ct. 657 
Were the local board of alcoholic beverage control voted 
to approve an application for the transfer of a licuor license 
on January 22 ‘‘for the reasons given in the resolution’’ and 
did not adopt the resolution until April 2, the objector’s 
filing of its petition of appeal to he ABC Director on May 
2 was timely. West Orange Licensed Beverage Ass’n v. Bd. 
ef Alcoholic Beverage Control of West Orange. Ann. 
Div. 795 
Where a member of the local board of alcoholic beverage 
control was a member of the applicant tennis club, his 
membership in and regular use of its facilities represented 
a sufficient interest in the applicant to require his disquali- 
fication. West Orange Licensed Beverage Ass’n v. Bd. of 
Alcoholic Beverage Control of West Orange. App Div. 795 


ANTITRUST 

Since the requirements of R. 4:32-1 have been met and 
there is a clear imperative to allow this claim to be heard 
in its only possible forum, the order of maintainability will 
be granted allowing the action to proceed on behalf of 
plaintiffs individually, and as representatives of a class of 
all in N.J. with GI and FHA mortgages providing that ad- 
vance real estate tax payments are to be held “‘in trust’ by 
the mortgagees, against the named defendants individually 
and as representatives of a class; as for the cause of action 
under the N.J. Antitrust Act, certification will be granted 
to plaintiffs only as representatives of those who have 
given mortgages to the named defendants, and denied as to 
the proposed defendant class of mortgagees. Kronisch v. 
The Howard Savings Inst. Chan. Div. 433 


APPEALS 

Although normally the imposition of harsher sentences 
on appeal to the county court is not permitted, where a 
municipal court imposes a lesser sentence than that man- 
dated by statute it is beyond its jurisdiction and illegal 
and the county court properly sentenced in accordance with 
the statute. State v. McCourt. App. Div. 111 
” A habeas corpus proceeding in the federal courts is not 
an appeal from a judgment of conviction in a state court 
within the purview of N.J.S.A. 2A:166-13, and issuance of 
the writ does not mandate the return of a fine defendant 
paid. State v. Perwin. App. Div. 112 

The exclusive method for review of an action or inaction 
of the State Parole Board, an administrative agency, is by 
direct appeael to the Appellate Division; a motion for a 
writ of habeas corpus in the Law Division, challenging the 
Parole Board’s action or inaction, should be dismissed. 
Johnson v. N.J. State Parole Bd. App. Div. 134 
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Appeals, Cont’d 

A petition for post-conviction relief cannot be pursued 
when the objective is to review the action or inaction of a 
state administrative agency, the Parole Board, since the 
exclusive method for review is by direct appeal to the 
Appellate Division. N.J. State Parole Bd. v. McNair. 
App. Div. 135 


N.J.S.A. 11:15-6 empowers the Civil Service Commission 
on appeal to it from a disciplinary hearing at the municipal 
level to impose a more severe penalty than that imposed 
by the appointing authority. Sabia v. City of Elizabeth. 
App. Div. .. 200 

Plaintiff had no right to appeal adverse portions of an 
incomplete judgment without leave of the Appellate Di- 
vision, which is most extraordinary relief not idly granted; 
respondents should timely move to dismiss such “appeals” 
and, in the obsence of such a motion, the appeal here is 
dismni: ssed sua ‘sponte by the court. Frantzen v. Howard. 
App. Div. 238 

Appellate review of a sentence imposed pursuant to a 
plea bargain is proper; if an appellate court finds that a 
sentence is excessive it has the power and obligation to 
revise it, although the presumed reasonableness of a bar- 
gained sentence should ordinarily be deferred to. State v. 
Spinks. Supreme Ct. 282 

While an attorney should zealously advance the cause 
of his client, the piecemeal selection of evidence to create 
a putative issue is to be condemned; it is improper for an 
attorney to present an issue unless it can be done in good 
faith and no party has the right to have advanced on his 
behalf contentions that are palpably and clearly unmeri- 
torious, as here. State v. Kyles. App. Div. 312 

The duty of the Division of Tax Appeals to make ade- 
quate findings of fact and to express reasons for its de- 
cisions has not been fulfilled here; there is a compelling 
need for quasi-judicial and administrative agencies to 
understand what constitutes adequate findings of fact, the 
practical reasons why they are mandated, the distinctions 
between ultimate and basic facts, and the necessity that 
the findings have evidentiary support. Benjamin Moore & 
Co. v. City of Newark. App. Div. 478 

The taking of an appeal from an assessment does not in 
any way affect the obligation of the benefiting property 
owner to pay the assessment within two months of con- 
firmation in order to avoid and stop the running of interest. 
Mira Land Development Corp. v. Borough of Matawan. 
App. Div. 496 

The trial court’s judgment that certain variances be set 
aside as arbitrary exercises of the zoning power is affirmed, 
since no statutory reasons sufficient to support their grant 
appear in the record; however, this affirmance must not 
be considered approbation of any of the dictum in the 
opinion below, 129 N.J. Super. 170 (Law Div. 1974); trial 
judges are privileged to disagree with the pronouncements 
of appellate courts, but the privilege does not extend to 
non-compliance. Hill Homeowners Ass’n et al v. Zoning Bd. 
of Adjust nent of Passaic et al. App. Div. 560 
sier orders of the Ju ivenile bse are to be con 
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ing, is ac igiy denied, State v. Evangelista. Law 
Div. 585 
A defendani is not entiiled to eny credit, on either the 
bst ierm of incarceration or pi ‘ob vation, for proba- 
tien j sed when execution of sentence is withheld pend 
j ent conviction. State v. Braeunig. Law 
Div. 774 
W! 1 rnatter of judicial policy, a defendant will be 
perini » bring a timely appeal from a conviction not- 
with: s his ent by plea bargain not to 2pneal, 
> m: ri in appeal out of time, as there is no 
is f ( ‘ion relief in the mere inclusion in a 
’ ci tances free from coercion 
rf lefendant, of an agreement not 
»v. Gibson. Supreme Ct. S82 
Th co: d here j ficient for deciding whether there 
is C& ( * post-conviction relief because of the 
inclusica a plea bargain of an agreement by defend t 
not te appeal a collateral conviction, using the criteria of 
leg yality in Stat Gibson; remanded. “Sta ate Vv. 
Bryant. Supreme Ct. 984 
Where : liant A did not seek certification with respect 
to an adverse judgment in the Appellate Divisicn and : 
pellant B, a case heard at the same time befor e the same 
part becarse the two ez ; presented identical legal issues 
cid se j nied certification and a reversa 
} o | to grant relief from 





4:50-1 where the applica 
rely. ford In v. Allstate Ins. Co. Su- 

preme Ct. 985 
APPROPRIATIONS 

The defendant local governing unit did not violate N.J. 
S.A. 40A:4-57 when it expended monies for a purpose that 
could be charged to a general although not specific appro- 
priation within its budget. Kotlikoff v. Twp. of Pennsauken. 
Law Div. 191 
ARBITRATION 

Clause in construction contract providing for arbitration 
of questions that ‘‘may arise under the contract and in the 
performance of the work” construed as applying to con- 
tract disputes arising after completion of the work and not 
only to disputes arising Curing the work. Hudik-Ross, Inc. 
v. 1530 Palisade Avenue Corp. App. Div. 7 

Neither the institution of legal proceedings nor the asser- 
tion of an affirmative defense, without ostensible prejudice 
to the other party, constitutes a waiver of a right to pro- 
ceed with arbitration in accordance with the terms of an 
arbitration agreement. Hudik-Ross, Inc. v. 1530 Palisade 
Avenue Corp. App. Div. 7 

The common law doctrine adhered to in Factors, Inc. v. 
Salkind is explicitly overruled in favor of a rule that a 
majority award is sufficient unless otherwise directed by 





the agreement to arbitrate; since the agreemeent here did 
not direct that there be unanimity, the majority award is 
confirmed. La Stella v. Garcia Estates, Inc. Supreme 
1 AS Re er ee ee ery terre Oe rE aT 129 
Pretrial Discovery And Arbitration, by manent S. 
Page 178 
The Medical Malpractice Crisis: Response v. Reaction, 
by Richard E. Lerner 231 
Terms may be implied when it appears that the parties 
must have intended them and have only failed to express 
them or because they are necessary to give business effi- 
cacy to the contract as written; the arbitrators’ action in 
making the interpretation here constitutes no ground for 
vacation of their award. Harsen v. Bd. of Ed. of Twp. of 
West Milford. Law Div. .................. 311 
Arbitration And The Unauthorized Practice Of Law bd 
Gerald Aksen . 
The Human Dimension of the Medical ‘Malpre ae 
Crisis, by Robert Coulson 531 
PERC has the power to grant interim relief (here, ‘he 
enjoining of arbitration proceedings) during the pendency 
o! a scope of negotiation proceeding under N.J.S.A. 54:194- 
5.4(d). Bd. of Education of Englewood v. Englewood Teach- 
ers’ Ass’n. App. Div. 743 
The sign in-sign out procedure instituted by the board 
of education here is a reasonable method available to 
management te check upon its employees; it is not a term 
and condition of employment and therefore is not a subject 
for arbitration. Galloway Twp. Bd. of Education v. Gallo- 
way Twp. Education Ass’n. Chan. Div. 785 
Willful concealment of relevant records by a party to 
arbitration serves only to tear away at the arbitration 
process and clearly falls within the definition of corruption 
as the term is used in N.J.S.A. 2A:24-8(a); arbitration 
award vacated and employee reinstated to employment. 
Teamsters Local Union No. 11 v. Abad. Chan. Div. | 867 
Since the arbitration provision in the policy here is lim- 
ited to a determination of two fact questions: fault and 
damages, and since the insurer admitted that the accident 
was the result of the uninsured driver’s sole negligence and 
that damages would equal its policy limits, only the legal 
issue of set-off remained, which should have been deter- 
mined by the trial judge. Selected Risks Ins. Co. v. Schulz. 


App. Div. 884 
Local 103, International Union of Electrical, Radio and 
Machine Workers v. RCA Corp. Third Circuit. 958 


Arbitration Of No-Fault Benefits, by Gerald Aksen 912 
International Commercial Arbitration, by Donald B. 
Straus. 968 
Arbitration, by Robert Coulson 990 


ASSESSMENTS 


A front-foot formula for calculating special assessments 
upon abutting property owners for street improvements is 
unacceptable without a factual correlation between the 
result of the formula and the actual enhancement in market 
value of the properties resulting from the improvements. 
McNally v. Twp. of Teaneck. Law Div. 350 

Assessments for local improvements must be made both 
in proportion to and not in excess of the special benefits 
conferred. McNally v. Twp. of Teaneck. Law Div. 350 

The taking of an appeal from an assessment does not in 
any way affect the obligation of the benefiting property 
owner to pay the assessment within two months of con- 
firmation in order to avoid and stop the running of interest. 
Mira Land Development —_ v. Borough of Matawan. 
App. Div. Paine 496 
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ATTORNEYS 

An attorney does not discard his professional standing 
and obligation to maintain a high standard of conduct when 
he engages in a business transaction; conduct by an at- 
torney which engenders disrespect for the law calls for 
disciplinary action even in the total absence of the attorney- 
client relationship. In re Juan J. Ryan, an Attorney at 
Law. Supreme Court 

Where it appears that the prosecutor called defendant’s 
wife as a witness in the presence of the jury for the purpose 


Mek ee oe ee 66 





of prejudicing defendant by compelling the invocation of 
the marital privilege before the jury, although such con- 
duct cannot be condoned, defendant is not entitled to a new 
trial unless it appears that he was prejudiced; there are 
other more appropriate and effective remedies for review- 
ing attorneys’ conduct in court. State v. Piscopo. ~~ 
Div. 

The falsification of a divorce decree by an attorney aa 
ordinarily require no less than disbarment, but in the 
circumstances it is preferable to withhold final judgment 
pending respondent’s continued psychotherapy and con- 
tinue his indefinite suspension. In re Jerrold M. Fieisher, 
an attorney at law. Supreme Court ................. . 158 

Where attorney for seliers-purchase money mortgagees 
put clause in contract requiring buyers to pay him for 
title search, he was using the real estate transaction as a 
pretext and vehicle for fee generating purposes, conduct 
violative of DR 1-102(A)(6), clearly tending to bring the 
legal profession into disrepute and meriting reprimand. 
In re Ronald V. Rockloff, an attorney at law. Supreme 
Court Rr en oe ee Oe eed ee kee 158 

Retaining a rebate from a title company from which 
title insurance is purchased in a real estate transaction 
without disclosure and subsequent acquiescence on the part 
of the person to whom the bill is submitted for payment is 
unethical. In re Ronald V. Rockoff, an attorney at law. 
SOIC NOONIN Se rs. 3 4 6c ted are atios douse e eh e i etne teres . 158 

The attorney-client relationship would not require or 
justify silence in a situation where the integrity of the rule 
of law was at stake but, on the record here, however poor 
their judgment in the course of conduct they followed, 
appellants’ silence did not constitute a contempt of court; 
query, whether their conduct was in violation of the Dis- 
ciplinary Rules. In re Michael Callan. Supreme Court.. 174 


The nature of respondent’s conduct (the Court having 
found that he told his client charged with drunk driving 
that he would have to pay $2500 to be distributed among 
the local judge, the township prosecutor and police officers) 
—calculated to breed a public image of corruption of judi- 
cial administration at its most sensitive point, the local 
level—is such as could well warrant disbarment; in light 
of respondent’s previous record he is suspended for three 
years. In re Frederick Thompson, an attorney at law. 
Supreme Ct. . 88 


An ethics committee’s partial absolution of a lawyer on 
an ethics charge can not shield him from review of that 
determination before the Supreme Court. In re Frederick 
Thompson, an attorney at law. Supreme Ct. .... . 288 

Even though there is no evidence that respondent actual- 
ly bribed anyone, his representation to his client that pay- 
ing off the building inspector was the expeditious way to 
resolve the client’s zoning problem demeans the legal pro- 
fession and brings it into disrepute; respondent suspended 
from the practice of law for three years. In re Cornelius 
W. Caruso, Sr., an attorney at law. Supreme Ct. ...... 288 

While an attorney should zealously advance the cause 
of his client, the piecemeal selection of evidence to create 
a putative issue is to be condemned; it is improper for an 
attorney to present an issue unless it can be done in good 
faith and no party has the right to have advanced on his 
behalf contentions that are palpably and clearly unmeri- 
torious, as here. State v. Kyles. App. Div. . 312 

Respondent reprimanded and put on probation for his 
unprofessional conduct in a matrimonial matter; putting 
his practice and office on an adequate professional basis, 
maintaining proper records and files and securing com- 
petent office help are regarded as conditions of his con- 
tinuing to practice law. In re Humphrey Famularo, an at- 
torney at law. Supreme Ct. .... oe .. 326 


A compensation judge’s acceptance of gratuities and 
favors from those who have business with the Division of 
Compensation is inherently wrong; in the circumstances 
respondent is suspended from the practice of law for six 
months. In re Alfred P. D’Auria, an attorney at law. Su- 
preme Ct. as 327 

A lawyer’s clients are neither chattels nor merchandise 
and his practice and good will may not be offered for sale. 
Dwyer v. Jung. Chan. Div. ; 425 

A provision in a lawyer’s partnership agreement restrict- 
ing partners, upon termination, from representing ‘‘a client 
designated as that of another partner” for a period of time 
has the effect of restricting those clients in their unlimited 
choice of counsel and is void as — ne policy. 
Dwyer v. Jung. Chan. Div. ...... 425 

Successful Bar Candidates 449 

The statutory term for county counsel mandated by 
N.J.S.A. 40A:9-43 is not incompatible with the rule-making 
power of the Supreme Court or with DR 2-110(B)(4), and 
the services of county counsel may not be terminated by the 
board of freeholders simply because a majority of the 
board assert they have no confidence in him as county 
counsel, nor may the board of freeholders strip county 
counsel of his prerogatives by appointing assistants and 
assigning his duties to them. Pillsbury v. Bd. of Chosen 
Freeholders of Monmouth County. Law Div. 545 

Where attorney, as a municipal court judge, received 
fees for performing marriage ceremonies in flagrant dis- 
regard of a court directive prohibiting such practice, and 
pleaded guilty to one count of a two-count charge of filing 
false returns that did not reflect the total amount of in- 
come so received, and was compelled to resign his judge- 
ship and suspended from the practice of law for one year 
for the taking of fees and required to pay a $5,000 fine and 
undergo a custodial prison sentence of four months and 
then be placed on probation for three years, he has suf- 
fered much, and punishment for the false filing is limited 
to three months’ suspension. In re James J. Del Mauro, an 
attorney at law. Supreme Ct. 553 


Common courtesy and civility 2 are expected from a mem- 
ber of the bar whether he appears before the State’s highest 
court or some administrative body, and vilification, intimi- 
dation, abuse and threats have no place in the legal 
arsenal; there was no justification for respondent’s extreme 
conduct here and it cannot be condoned, although, under 
the circumstances, appropriate discipline is by way of 
reprimand. In re Mezzacca. Supreme Ct. .............. 558 
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Attorneys, Cont’d 


Where respondent obtained large mortgage loans in the 
name of another and there was misrepresentation and 
deception of the bank in connection with these transactions 
and prejudice to the other, and the instruments prepared 
by respondent involved dishonesty, fraud, deceit, misrepre- 
sentation and forgery, his conduct has made manifest his 
unfitness to practice law and his name is stricken from the 
rolls. In re Arthur W. Brinkmann, an attorney at law. 
“OT TOPSITE | C1 SRR a Oe EM EPEC EME 558 


Attorney in Chapter XI proceedings who secured for his 
firm an agreement for extra compensation for challenging 
creditors’ claims from a company that acquired a con- 
trolling interest in the debtor corporation, by misleading 
its president into the belief that the firm was not already 
obliged to do the claims work, and who withheld from the 
Bankruptcy Court all information with respect to the agree- 
ment, until threatened by revelation from another source, 
acted offensively to DR 1-102(A)(4), which condemns con- 
duct involving dishonesty, fraud, deceit or misrepresenta- 
tion, and he is severely reprimanded. In re Edward Gross. 
an attorney at law. Supreme Ct. ............. : €07 

The absolute and unfettered power of the federal district 
court to discipline lawyers may be circumscribed to the 
extent that it depends in whole or in part on a state’s ac- 
tions, either for initial admission or for the commence- 
ment of and legal or factual determinations in disciplinary 
proceedings; here, where the attorney disbarred by the 
federal district court, after having been suspended by the 
state court for one year, was initially admitted by virtue 
of his status as an attorney licensed to practice in New 
Jersey, end where the district court found no adjudicative 
facts on its own and relied exclusively on those found by 
the state court, disregarded the interpretation of New 
Jersey law by that state’s highest court, and impermissibly 
considered two matters not considered in the state court 
proceedings without following its own procedural rules, the 
judgment of disbarment is reversed. In re Arthur Lawrence 
Abrams, an attorney at law. U.S. Ct. of Appeals, Third 
CREO ic Canard oS puree kay ou eae. . 617 

When Is More Too Much?, by Theodore Sager Meth. 681 

Insurance carrier that issued policy to city insuring its 
policemen against claims for false arrest, malicious prose- 
cution and the like held to have duty to defend policemen 
in federal action under the Civil Rights Act; because sore 
parts of the claim, such as extortion, would not be covered 
by pclicy, policemen’s personal counsel should undertake 
the actual defense, with carrier’s attorney available to 
protect its interests. City of Newark v. Hartford Accident 
& Indemnity Co. App. Div. 715 

There is no right to be represented by an attorney dis- 
qualified hecause of an ethical requirement; here, a former 
first assistant prosecutor, having had a part in the investi- 
of alleged criminal activity in a municipal police de- 
ment, is disqualified at any time from representing a 
defendant charged with attempting to keep from the grand 
jury evidence of such alleged criminal activity. State v. 
Lucarello. App. Div. a” 
ie a trial attorney should not offer himself es a wit- 
nd his Coing so may subject him to disciplinary pro- 
ngs, nevertheless the testimony is competent and the 
dlure to permit the attorney to testify is reversible error. 
Barbetta Agency v. Sciaraffa. App. Div. .... wns EGO 
Respondent’s resignation from the New Jersey bar follow- 
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ing his plea of guilty to a charge of embezzlement is, as 
proviced in R. 1:20-10, with prejudice and equivalent fo 
disbarment. In re Leonard W. Fruchter, an attorney 2t | 
Supreme Ct. Py ere ead 814 
An attorney against whom an ethics complaint has been 
filed is not in any way at liberty to ignore it because he 
believes it to be without substance, maliciously motivated 
or faise in fact, but must file an answer, as dictated by 
R. 1:23-4(e), and should consider it as entitled to a priority 
yer any other matter he may have in hand that can vos- 
posivoned; this opinion is primarily intended as 

ition to thoce members of the bar for whom it 
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cessary and instances of the kind of neglect here 

Ni future be treated with appropriate severity. In 
re Wo'ter M. D. Kern, Jr., an attorney at law. Supreme 
Ct. 857 


Since reasonable minds could differ here in the resolu- 
tion of whether defendant attorney violated the standard of 
care set forth in McCullough v. Sullivan, the trial court 
properly denied plaintiff’s motions for judgment at the 
close of the case and judgment n.o.v. Frank H. Taylor & 
Son, Inc. v. Shepard. App. Div. 858 

Uncer all of the circumstances, the appropriate ciscipline 
to be impesed on attorney who misused his trust funds 
(later repaid) end failed to establish and maint 

ecuired for the practice of the Jaw such as an < 
retarial help and telephone service is susp: 
ariod cf one year. In re Paul E. Parker, an at- 













torney et law. Supreme Ct. 897 
Krovngold v. Triester. Third Circuit 908 






ent’s efforts to justify his conduct in lending the 
ient to another without informing the former 
hips and making the disclosure called for 
5-103(e) must fail; had the transaction ultimately 
a the client’s financiel loss, respondent’s professional 
career would have trembled in the shadow of disbarment 
or suonension; here, he is severely reprimanded. In re 
Doncid ©. Chase, an attorney at law. Supreme Ct. 922 

The mere fact that new counsel have been substituted, 
that they may seek to present different or more cogent 
arguments or that they find words, phrases or reasoning in 
the court’s opinion to be unpalatable does not suffice to 
entitle them to a new hearing or a new trial, and a review 
and enalysis of current counsel’s contentions here leads to 
the conclusion that there is no substantial reason for the 
court to reverse its determination denying a new trial. 
State v. Carter. Law Div. : 923 

The Supreme Court’s disciplinary power is not confined 
to the area covered by the canons and a lawyer is subject 
to disciplinary action when he fails to meet the highest 
standards of ethical and moral uprightness; here, where 
there was a running dispute between landlord and tenants, 
attorney who changed sides during the struggle is repri- 
manded. In re Dennis Alan Cipriano, an attorney at law. 
SHDHEIRCIGii ce c,h ents einen ee 








In this matter involving the mishandling and misuse of 
trust funds, where the clients have been paid in full, under 
all the circumstances the appropriate discipline is re- 
spondent’s suspension from the practice of law for one year. 
in re Maurice P. Strickland, an attorney at law. Supreme 
PCA Poe SA ee ener. 985 

Successful Bar Exam Candidates .................. 1017 

Having served as an assistant prosecutor during the pen- 
dency of an investigation into alleged criminal activity in a 
police department, counsel is disqualified at any time 
from representing a defendant charged in any indictment 
resulting from such investigation; the right to counsel does 
not give the right to be represented by an attorney dis- 
qualified because of an ethical requirement. State v. Ja- 
quindo. App. Div. 1057 

Appellate Division opinion affirmed, with the additional 
reason that, even if counsel had not occupied a conflicting 
position by virtue of his own empioyment as an assistant 
prosecutor during the continuation of the same investiga- 
tion, his association in the practice of law with an attorney 
who participated in the continuing investigation while in 
the prosecutor’s office mandates his disqualification under 
DR 5-105(D). State v. Rizzo and Jaquindo. Supreme Ct. 1062 


ATTORNEYS’ FEES 


The Supreme Court, as the exclusive repository of the 
State’s power to regulate the practice of law, possessed 
the power to adopt R. 1:21-7, regulating contingent fees, 
and to do so without first holding an evidentiary hearing. 
American Trial Lawyers Ass’n v. New Jersey Supreme 
Court. Supreme Court ................... ve carer Se 

A lessor must demonstrate actual damages caused by 
the lessee to retain any part of the security deposit and 
any retention is limited to such damages; here the lessor, 
having failed to so demonstrate, must pay the mandatory 
statutory penalty of double recovery to plaintiffs; also, this 
is an appropriate case for an award of attorneys’ fees. 
Watson v. United Real Estate, Inc. District Ct. 141 

All contingent fees, including those in infants’ tort cases, 
are subject to increase with court approval in special cases. 
Murphy v. Mooresville Mills. App. Div. Eee 216 

An award of counsel fees and costs in a suit against an 
insurer gives the insured the full benefit of his insurance 
contract without unanticipated expenses over and above 
the premiums paid. Corcoran v. Hartford Fire Ins. Co. 
ADDO DIVE 2.00... ces. Ra aire Sat 278 

It may reasonably be inferred that the parties intended 
that attorneys’ fees and costs would be subject to indemni- 
fication under the contract providing indemnity for any and 
all loss or liability by reason of death, personal injury or 
property damage arising out of construction work. Bethle- 
hem Steel Corp. v. K.L.O. Welding Erectors, Inc. App. 
DAV eect, Amie wine choad es Pe hes”. 

The Federal Real Estate Settlement Procedures Act, 
effective date: June 20, 1975 ............ y is: 524 

The attorneys’ fees here are not deductible from the lien 
asserted by a disability insurance carrier against a covered 
employee’s recovery in a third party action since New 
York law, pursuant to which the disability benefits were 
paid, governs. Breslin et al v. Liberty Mutual Ins. Co., etc. 
Hc) 2). 1101 2; Oe ne oe ma 6 . 561 

There is no question but that R. 1:21-7, regulating con- 
tingent fee arrangements between attorney and client in 
certain kinds of tort cases, was intended to be retrospective 
a effect. McMullen v. Conforti & Eisele. Inc. Supreme 

es eee 582 

A client has at all times an absolute right to change 
his solicitor; the discharged attorney here is entitled, not 
to a sum fixed by a contingency fee arrangement, but to a 
sum dependent wholly upon the nature and extent of the 
legal services rendered. In re Estate of Poli. Mercer Cty. 
Ci., Probate Div. ... 609 

In action on note executed in conjunction with home 
repair contract, interest may be awarded only to the ex- 
has accrued at the time of default, and recovery 
nearned finance charges is denied; an attorney’s fee of 
f the amount due is reasonable and will be allowed. 
ey Mortgage and Investment Corp. v. Young. 

643 











Law Div. 3 

United States Steel Corp. v. U.S., Equal Employment 
Ornertunity Comm’n. Third Circuit 964 

Where the attorney for the woman with whom decedent 
was residing at the time of his death discovers assets of 
the estate, uncovers the names and status of the possible 
claimants and initiates probate action, he is entitled to cn 
attorney’s fee from the estate. In re the estate of Thomn- 
con. Probate Div. 1008 

R. 4:42-9(a)(6) applies to all successful claimants, ir- 
‘Iuding an excess or secondary carrier that successfully 
prosecutes a coverage action against the primary carrier 
when the latter has wrongfully refused to defend its as- 
sured; the award of counsel fees and costs in such a cas< 
i urpose of the 
rule to discourage groundless disclaimers. Tooker v. 
Hartford Accident and Indemnity Co. App. Div. 1017 

Applications relative to costs and allowances of counsel 
fees are to be made in the court in which the costs ac- 
crued or the services claimed for were rendered; althous} 
R. 2:11-4 literally does not provide for the allowance of 
counsel fees pursuant to R. 4:42-9(a)(6) in the Appellate 
Division, common sense and fundamental fairness compel 
the conclusion that the power to make such allowances is 
reposed in that court. Tooker v. Hartford Accident and Tn- 
demnity Co. App. Div. 
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Securities and Exchange Commission v. Aberdeen Se- 
curities Co., Inc. Third Circuit 1648 
BANKRUPTCY 

In re Bristol Asscciates, Ine. Third Circuit ... 224 


Revised Local Bankruptcy Rules .............. 306 

Attorney in Chapter XI proceedings who secured for his 
firm an agreement for extra compensation for challenging 
erediiors’ claims from a company that acquired a con- 
trolling interest in the debtor corporation, by misleading 
its president into the belief that the firm was not already 
wbliged to do the claims work, and who withheld from the 
Bankruptcy Court all information with respect to the agree- 
ment, until threatened by revelation from another source, 
acted offensively to DR 1-102(A)(4), which condemns con- 
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duct involving dishonesty, fraud, deceit or misrepresenta- 
tion, and he is severely reprimanded. In re Edward Gross, 





an attorney at law. Supreme Ct. ......... 607 
In the matter of Presidential Homes, Inc. U.S. Dist. 
Oi nc ohh Rees PH ence ee ee ... 908 
Securities and Exchange Commission v. Aberdeen Se- 
curities Co., Inc. Third Circuit . : 1048 
BANKS 


Prohibition on charging of points in connection with 
mortgage loans except for “‘sums paid pursuant to a statute 
of this State or the United States,” N.J.S.A. 46:10B-10, does 
not prohibit the participation of New Jersey mortgage 
lenders in the Conventional Home Mortgage Purchase Pro- 
gram. Attorney General’s Formal Opinion No. 15 - 1974 183 

Such limited use of judicial process in another county 
(having a writ of execution issued to the sheriff pursuant 
to a judgment obtained in its home county and the making 
of a levy and holding of a sale thereunder) does not entail 
a waiver or loss of a bank’s right under the Federal Venue 
Act to be sued only in its home county. The Malaker Corp. 
Stockholders Protective Comm. v. First Jersey National 
ane Ai Beto, 4 ae orerte caesar en SoS 494 

Regulation of Commissioner of Banking prohibiting Sec- 
endary Mortgage Loan Act licensees from engaging in 
secondary mortgage loan business at location vtilized by a 
bank or savings and loan association as an office is vaiid 
on its face. City Consumer Services, Inc. v. Department of 
Banking. App. Div. 703 

A State chartered savings and loan association does not 
have the authority under the Savings and Loan Act (1963) 
to issue negotiable orders of withdrawal (NOWs) on either 
interest bearing or interest free accounts. Attorney Gen- 
eral’s Formal Opinion No. 13 - 1975 888 

A foreign commercial bank may make secondary mort- 
gage loans to New Jersey residents secured by New Jersey 
property consistent with the provisions of the Secondary 
Mortgage Loan Act of 1970 and the Banking Aci of 1948 
where there is no transaction of business in whole or in 
part by such banking institution in the State of New Jersey. 
Attorney General’s Formal Opinion No. 17 - 1975 992 








BAR EXAMINATIONS 





You’d Never Pass The Bar In 1881 68 

Bar Examination Essay Questions, August 1974 153 

Successful Bar Exam Candidates 449 

February 1975 New Jersey Bar Exam Essay Ques- 
tiens ee 657 

The New Jersey July State Bar Examination Essay 
Questiens 833 
" Suecessful Bar Exam Candidates 1017 
BIAS 


It was reversable error here for the trial court to refuse 
to allow defendant to testify that, as her teacher, he had 
had disciplinary problems with the complaining witness 
before the alleged sexual offenses occurred so as to demon- 
strate bies against him. Affirmed substantially for the 
reasons expressed by the Appellate Division, — N.J. — 
(1975). (A-98 Sept. Term 1974.) State v. Bicanich. App. 
Div. : 240 

By virtue of N.J.S.A. 2A:81-12 and Evid. R. 20, bias of a 
witness may be shown by extrinsic evidence without the 
necessity for prior cross-examination of the witness. Clay- 
ton v. Freehold Twp. Bd. of Education. Supreme Ct. .. 456 


BIDDING 
Under N.J.S.A. 40A:11-1 et seq. a municipality required 
to advertise for bids must still award the contract to the 
lowest bidder, and a decision that the lowest bidder is not 
“responsible” must be made, after a hearing, with findings 
and reasons reviewable by a court. D. Stamato & Co., Inc. 
v, Twp. of Vernon. App. Div... ......2.2.4:-- 24 
A municipal governing body may not reject the highest 
bid received at public sale for the purchase of municipally- 
owned real property without affording a hearing to the 
highest bidder and without basing such rejection upon a 
reason which is in the public interest. Mendez v. City of 
Newark. Law Div. ee 279 
A County Park Commission is bound by the compulsory 
bidding provisions of the Local Public Contracts Law. Pied 
Piper Ice Cream, Inc. v. Essex Co. Park Comm’n. App. 
Div. ic é/ 304 
Even though the supplying of ice cream products is a 
discretionary service, it is within the broad concept of 
‘“‘nolice power” and N.J.S.A. 40A:11-4 controls in the 
awarding of a contract to perform such service by a County 
Park Commission. Pied Piper Ice Cream, Inc. v. Essex Co. 
Park Comm’n. App. Div. ... _ . 304 
Garbage collection contracts entered into by mun li 
ties are subject to the public bidding requirements of 
S.A. 40:66-4 and the Local Public Contracts Law 
though scavengers are now deemed to be public ut 
subject to the jurisdiction of the PUC. Capasso v. L. Pucil 
& Sons, Inc. App. Div. 312 
The enactment of the Solid Waste Utility Control Act of 
1970 (N.J.S.A. 48:13A-1) and of the Local Public Contracts 
Law (N.J.S.A. 40A:11-1) in 1971 did not impliedly repeal or 
render inapplicable to scavengers the provisions of N.J. 
S.A. 40:66-4, requiring public bidding for garbage disposal 
contracts in an amount exceeding $2,500 entered into by a 
municipality. Capasso v. Pucillo & Sons, Inc. Chan. 
Div. * 312 
Where corporate derelictions can be isolated and fixed 
to particular persons, the corporation’s lack of moral re- 
sponsibility in that situation should be synonomous with the 
moral defects of the responsible individuals; if, as a con- 
sequence, the corporation has purged itself of the offending 
individuals and they are no longer in a position to dom- 
inate, manage, or meaningfully influence the business and 
operations of the corporation, the responsibility of the 
corporation should then be assayed, not upon the moral 
infirmities of the removed malefactors, but upon the in- 
tegrity of the persons who remain in ownership and control 
of it. Trap Rock Industries, Inc. v. Sagner. App. Div. .. 360 



















Page Four 1975 Annual Index 


Rew Jersey Law Journal 


Established 1878 
Statewide General Circulation 


ALFRED C. CLAPP, Editor 


ASSOCIATE EDITORS 
Sidney Goldmann 
John G. Graham 
Joseph Harrison 
Burrel! Ives Humphreys 
Jack B. Kirsten 
William Miller 
Hugo M. Pfaltz, Jr. 
James C. Pitney 
Stewart G. Pollock 


PRISCILLA READ CHENOWETH, 
Managing Editor 


Designated by the United States District Court 
As An Official Newspaper for the Publication of Notices and Orders 
. 





Harold J. Ruvoldt, Jr. 
Morris M. Schnitzer 
Annamay T. Sheppard 
Richard H. Thiele, Jr. 
Stanley C. Van Ness 
George Warren 

Julius Wildstein 
Robert N. Wilentz 
Stephen B. Wiley 


Albert G. Besser 

Vincent P. Biunno 
rnard Chazen 

Clive S. Cummis 

Dickinson R. Debevoise 

James Dorment, Jr. 

Virginia D. Fenton 

Harold H. Fisher 

Jorn J. Francis 








Designated by the Supreme Court of New Jersey 
“Official Organ for publication of all Notices by the Courts of New 
Jersey to the Bar of the State with respect to Practice and Procedure 
. . 


Designated by the Advisory Committee on Professional Ethics 
as the Official Organ for Publication of its Opinions 
.* ° 


esignated by the Department of State, Division of Administrative 
mee my - on mens for publication of the contents of the “New 
Jersey Register”, the official publication containing notices of proposed 
rules and rules filed by State Agencies pursuant to the New Jersey 
Constitution, Art. V. Sec. IV, Para. 6 and the Administrative Procedure 
Act, N.J.S.A. 52:14B-5. = ss ‘ 


. 
Designated by the New Jersey Executive Commission On Ethical 
Standards as an Official Organ for Publication of its Advisory Opinions. 
* . * 


Designated by the New Jersey State Bar Association 
As Official Publication for News and Notices of the Association 
> . * 


Member of National Newspaper Association and of Associated Court 
and Commercial Newspapers 





Published every Thursday pd 
NEW JERSEY LAW JOURNAL PUBLISHING CO. 
240 Mulberry Street, Newark, N.J. 07101 
General Offices and Classified Advertising Department, (201) 642-0075 
News, Editorial, and Display Advertising Departments, (201) 642-0258 


RICHARD D. SKINDER, Publisher 
STANLEY P. STRAUSS, Associate Publisher 


One Year - - $45.00 


Entered as Second Class Matter, January 24, 1934, at the Post Office, 
Newark, N.J. under the Act of March 3, 1879 








Subscription Rate 





Bidding, Cont'd 


Since plaintiff failed to qualify under N.J.S.A. 18A:18-8 
et seq. by the date fixed for reception of bids, defendant 
board of education was without authority to accept its bid; 
subsequent qualification prior to the actual award of the 
contract does not satisfy the requirement of either the 
statute or the invitation to bid. Donald F. Begraft, Inc. v. 
Bor. of Franklin Bd. of Education. App. Div. 475 

A standard or norm to guide or control the exercise of 
public power that is selected after, not before, the bids 
are opened, and that is selected from among a number of 
possible and equally reasonable alternatives, is as fatal 
to the bidding process as is the failure to apply any stand- 
ard or norm at all. A & § Transportation Co. v. Bergen 
County Sewer Authority. Law Div. 497 

It is improper to require bidders to submit both a fixed 
price and a flexible bid, since it would never be possible 
to determine in advance of the actual future determination 
of the index which of those bids will yield the lower actual 
cost. A & S Transportation Co. v. Bergen County Sewer 
Authority. Law Div. 497 

Although a public agency cannot change the contract 
price simply because the successful bidder can obtain 
materials or services at a lower cost than initially esti- 
mated, where there is, as here, a mutual mistake of a 
material fact, brought about by the fraud of other parties, 
and the injury would fall on the public and can be remedied 
without loss to the contractor, equitable relief in the form 
of reformation may be invoked. Edward D. Lord, Inc. v. 


Municipal Utilities Auth. of Lower Twp. App. Div. 521 
Some require lg Specifications may be re- 
linguished Gul there being any possible frustration of 
the policies u liiive bidding, and although 
the pre-awarc Conicrence requirement here is doubtless a 
useful mechanism for t deral government to employ 
in pursuines its pol ‘iminating the evil of racial dis- 


criminaiion in the buildi 
waiver could be u 


ng lrades, it is not clear how its 
‘o further a corrupt end or adversely 





affect the bidding process, and the condition here could be 
waived. Terminal Construction Corp. v. Atlantic Co. Sewer- 
age Auth. Supreme Ct. 583 

Since the release of feceral furds for projects such as 
here is directly Cependert upon compliance with the con- 
dition in the biddir; ification of prior federal approval 
of a contractor's complirnce position regarding the hiring 
of minority workers this condition is without doubt ma- 
terial and canno! he waived. Terminal Construction Corp. 
v. Atlantic Co. Sewerage Auth. Sunreme Ct. 583 

Trial court judgment invalidating award affirmed, but 


without subseribing to so much of the opinion that holds 
that it is iproper te require bidders to submit both a 
fixed price and a flexible bid. A & S Transportation Co. v. 
Bergen County Sewer Authority. App. Div. 743 






BILLS OF LADING 

A provision in marine carrier bill of lading establishing 
service of process as necessary to the commencement of 
suit is at variance with R. 4:2-2 and, therefore, void. Law- 
rence R. McCoy Co., Inc. v. S.S. ‘‘Theomitor III.” Law 


Div. : 409 
BI-STATE AGENCIES 

Kozizowski v. Delaware River Port Authority. U.S. 
Dist. Ct. "908 
BLOOD 


Defendant hospital and blood bank, although under an 
obligation to use due care, were not accountable under the 


theory of strict liability in tort for hepatitis caused by in- 
fected blood in 1966, when such infection was undiscover- 
able. Brody v. Overlook Hospital. Supreme Ct. . 


.. 195 


BLUE CROSS 

Blue Cross and Blue Shield are limited by their enabling 
statutes to the providing of essentially service benefits in 
the area of health care, and a student accident policy, so 
criented and effective on an excess basis where there is 
existing health coverage, would complement ‘he Plans’ 
primary operations and would be clearly within the scope 
of the statutory authorization; while any coverage offered 
must be essentially in the form of service benefits, where 
certain services and items are incidental to service bene- 
fits, indemnification may be permissible; the Commissioner 
of Insurance should review the particular benefits offered 
and disapprove any now proposed on an indemnity basis 
that he concludes fall within the service benefit area. N.J. 
Ass’n of Independent Insurance Agents v. Hospital Service 
Plan of N.J. Supreme Ct. 682 

The fact that rates paid to hospitals as per diem reim- 
bursement by Blue Cross were set by the Commissioners 
of Insurance and Health below the rate charged by the 
hospitals to non-Blue Cross subscribers does not constitute 
a deprivation of either due process or equal protection. 
Borland v. McDonough. App. Div. 743 


BOARDS OF EDUCATION 

Payment for unused sick leave in the form of additional 
compensation to teachers upon retirement pursuant to a 
collective negotiation agreement or as a matter of school 
board policy is not prohibited by N.J.S.A. 18A:27-4 and does 
not constitute a gift of public moneys in violation of the 
State Constitution. Maywood Education Ass’n, Inc. v. May- 
wood Bd. of Education. Chan. Div. Oe Roce aan 


A school district’s financing of a project is not limited to 
the specific appropriation made therefor, and a school dis- 
trict may enter into contracts whose terms carry the seed 
potential of bringing the project’s total expenditure above 
the original specified funding therefor. Harsen v. Bd. of 
Education of Twp. of West Milford. Law Div. . . 311 

The test under N.J.S.A. 18A:20-35, in force at the time of 
the accident here on school grounds although since re- 
pealed, is not what negligence caused the injury but 
whether the injury arose from the use of the property, and 
recovery against the Board of Education here is therefore 
barred; the judgment is affirmed substantially for the rea- 
sons expressed by the Appellate Division in its majority 
opinion. Dobbins v. Bd. of Education of Henry Hudson Re- 
gional School. Supreme. Ct. 329 

There is nothing in the statutory language or statutory 
scheme of the Election Law to suggest that the sealing of 
the official poll lists for one year was intended to do any 
more than proteci iuem as documentation of one school 
election for one year, certainly not to keep the identity of 
the voters secret, and challenger’s informal poll lists need 
not be destroyed. Shanahan v. State Bd. of Education. 
App. Div. ney sag . 360 

By stopping payment of extra compensation to those 
teachers who were previously entitled to it without first 
negotiating with the Association, the Board of Education 
violated N.J.S.A. 34:12A-5.3, and the parties are hereby 
ordered to negotiate. Bridgeton Education Ass’n v. Bd. of 
Ed. of City of Bridgeton. Chan. Div. 391 

Since plaintiff failed to qualify under N.J.S.A. 18A:18-8 
et seq. by the date fixed for reception of bids, defendant 
board of education was without authority to accept its bid; 
subsequent qualification prior to the actual award of the 
contract does not satisfy the requirement of either the 
statute or the invitation to bid. Donald F. Begraft, Inc. v. 
Bor. of Franklin Bd. of Education. App. Div. 475 

Local schoo! districts, consistent with N.J.S.A. 18A:14-25 
and 19:57-7, must publish notices for absentee and military 
ballots as near as possible to forty days prior to the school 
election and these notices must set forth the correct date 
of such election; and the date of the school election set 
forth in Laws of 1974, C. 191 is to be used for any other 
statutory provision or departmental regulations which re- 
quire computations based on the date of the school election. 
A.G.’s Forinal Opinion No. 3 - 1975 503 

Defendant board of education lacks statutory authority 
to veni its facilities for religious services; although the 
Sunday School and Hebrew instruction are permitted by 
N.J.S.A. 18:20-34(a) and an upward adjustment of the rent- 
als to reflect actual costs would obviate the violation of 
art. 1 ‘ 3 of the state constitution, on the facts here, the 
leases to religious groups are in violation of the First and 
Fourteenth Amendments of the U.S. Constitution. Resnick 
v. East Brunswick Twp. Bd. of Education. Chan. Div. 783 

The sign in-sign out procedure instituted by the board of 
education here is a reasonable method available to manage- 
ment to check upon its employees; it is not a term and 
condition of employment and therefore is not a subject for 
arbitration. Galloway Twp. Bd. of Education v. Galloway 
Twp. Education Ass’n. Chan. Div. 785 

This case, challenging the constitutionality of a school 
reguiation governing student distribution of pamphlets and 
leaflets on school grounds, is moot and does not present 
any issue of great public importance compelling definitive 
resolution despite mooiness. Oxfeld v. N.J. State Bd. of 
Education. Supreme Ct. 833 

The actions of the Commissioner and the State Board 
of Education in disseminating the results of statewide 
achievement tests in reacing and mathematics were within 
their statutory authority and are entirely reasonable; also, 
the initiation and dissemination of the results of a testing 
program are clearly matters of fundamental educational 
policy. Chappell v. Comm’r of Education of N.J. App. 
Div. 839 

N.J.S.A. 184:29-14 authorizes a board of education to 
withhold an increment for good cause and establishes a 
ctaiicory policy that cannot be frustrated by the mere 
promulgation of a salary guide as part of the contract be- 
tween the board and the teachers’ representative. Clifton 
Teachers Ass’n, Inc. v. Bd. of Education of Clifton. App. 
Div. 943 

In setting its annual calendar a local board of education 
must as a matter of law provide its facilities for instruc- 
tion for not less than 180 days each school year. Attorney 
General’s Formal Opinion No. 19 - 1975 .. 1011 





BONDS 

Where the school board reasonably decided that decreas- 
ing enrollment made it advisable to close an elementary 
school and lease the building to the State Department of 
Education for use as a school for the hearing handicapped, 
voter approval is not required even though the bonds issued 
to fund construction of the school are still outstanding. 
Silverman v. 
Div. 


BOOK REVIEWS 
Strictly Speaking by Edwin Neuman, reviewed by Elliott 
BR 2 1c RAR ERR ORD Meee re ae, 2 Aa WA aa 218 
Law Dictionary by Steven H. Gifis, reviewed by Elliott 
GSR ACOA og og eh cs eet hed ch sn eR eR Es eas 415 
Surviving Divorce: A Primer of Marital Dissolution, by 
Julius Braun, reviewed by William A. Consodine 963 
Talking About Divorce (A Dialogue Between Parent and 
Child) by Earl A. Grollman, reviewed by William A. Con- 
sodine 1048 
Simplify Legal Writing by Elliott L. Biskind, reviewed by 
Sidney MaMMINOID oo eco Galas en ase eb owen as 1072 


BREATHALYZERS 

The order suppressing the breathalyzer test in this case 
is reversed and the matter remanded for the trial court to 
supplement the record and make findings of fact and con- 
clusions of law as to whether preservation of test ampoules 
is feasible or practical; if so, under what conditions; and 
whether testing thereof will provide scientifically useful 
data to determine the reliability of the test and the re- 
sultant reading. State v. Teare. App. Div. ............. 430 


The theories about breathalyzer ampoules in State v. 
Teare are in their embryonic stage and, before adopting 
them as part of the law governing discovery it would be 
wise for the court to wait for their general acceptance as 
scientific fact; the present method of spot-checking am- 
poules is deemed to be accurate. State v. Bryan. Law 
Div. .. 535 


Where the Division of Motor Vehicles failed to institute 
suspension proceedings for refusal to submit to a breath 
chemical test within a reasonable time, and the proceedings 
as a whole were conducted with seriously unfair disregard 
of appellant’s rights, the order of suspension should be va- 
cated. In re Arndt. Supreme Ct. ... ; et 633 


Since preservation of the ampoule would not give any 
scientifically reliable informetion regarding the accuracy 
of the original breathalyzer test results, the State’s failure 
to produce it does not deny defendant due process of law 
and his motion to suppress the results of the test is denied. 

720 


State v. Teare. App. Div. ....... 


BROKERS 

Defendant broker was under a duty to know the rules 
governing the New Jersey Insurance Underwriting Asso- 
ciation’s issuance of policies and to advise plaintiffs, whom 
he then knew were uninsured, that immediate coverage 
was available; judgment in plaintiffs’ favor for damages 
suffered (when their house was destroyed by fire) as a 
result of defendant’s dereliction in duty should have been 
entered as a matter of law. Bates v. Gambino. App. 
Div. roe! 383 


BUILDING CODES 

The buiiding coce ordinance in question, mandating the 
use of corper electric wiring, is facially invalid and in 
contraveniion of an expressed legislative plan to impose 
ihe obligation of regulating the electrical industry upon the 
P.U.C. Warren Park Estates, Inc. v. Twp. Comin. of East 
Vindsor. App. Div. 885 


BURDENS 

Since the defense of self-defense was a critical issue in 
this case, defendant was entitled to have it placed before 
the jury in unmistakable terms, and it was the trial judge’s 
obligation to instruct the jury that the State had the burden 
to prove its untruth beyond a reasonable doubt, thus dis- 
sipating the danger that the jury might misconstrue the law 
and place upon the defendant the burden of proving the 
defense. State v. Brown. App. Div. . - 46 


Query whether, since the consequences of governmental 
requirements of a minimum floor area for living units, 
based on the number and character of the occupanis, are 
so great in so fundamental an area as housing, justification 
for the particular enactment ought to rest upon the munici- 
pality. Sente v. Mayor and Council of Clifton. Supreme 
Court Vio dees cer ates .. 66 

Where the malpractice, or other tortious act, aggravates 
a pre-existing disease or condition, the innocent plaintiff 
should not be required to establish what expenses, pain, 
suffering, disability or impairment are attributable to the 
malpractice; the culpable defendant, at the risk of being 
held liable for all damages, has the burden of segregating 
recoverable damages from those solely incident to the pre- 
existing disease. Fosgate v. Corona. Supreme Ct. . . 73 


The standard of proof to be borne by the contestant under 
N.J.S.A. 19:29-1 (a) and (e) requires a definitive showing 
that the number of votes irregularly cast or rejected was 
sufficient to have altered the outcome. Magura v. Smith. 
Law Div. apd ERE eae ae 137 

Although no prejudicial harm resulted to defendant here 
because he was compelled to proceed with his proofs, for 
the future guidance of trial judges it is suggested that, 
when dealing with motions to suppress evidence seized as 
the result of a warrantless search, all defendant need do is 
show the warrantless search; the burden is then on the 
State to go forward with proof to justify its actions, after 
which defendant would be permitted to present his proofs— 
having in mind that the ultimate burden of proving prob- 
able cause for the search always remains with the State. 
State v. Brown. App. Div. ........ 238 
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Burdens, Cont’d 

When it is shown that a developing municipality in its 
land use regulations has not made realistically possible a 
variety and choice of housing, including adequate provision 
to afford the opportunity for low and moderate income 
housing, or has expressly prescribed requirements or re- 
strictions that preclude or substantially hinder it, a facial 
showing of violation of substantive due process or equal 
protection under the state constitution has been made out, 
and the municipality has the heavy burden of establishing 
a valid basis for its action or non-action. Southern Bur- 
lington County NAACP v. Twp. of Mount Laurel. Supreme 
_( Fat EIS See ratie tC eS Roce, aa he DOE Toh ey AT eather Meee Oe 281 


Although it is preferable, where defendant in a criminal 
trial raises the defense of insanity, that the phrase ‘“‘pre- 
ponderance of the evidence’ be defined, it was not plain 
error on the part of the trial judge to fail to do so. State 
V. As@WiSs SUBLEMEICE, ncn ied econ coe ces ness eden 327 


The exemption from tort liability afforded in N.J.S.A. 
39:6A-8 is one that plaintiffs do not have to negate, but 
defendant must prove. Fennell v. Ferreira. Law Div. .. 375 

Where an unconscious patient was injured during surgery 
by an instrument that broke, it was apparent that at least 
one of the named defendants was liable for his injury; 
since defendants had engaged in conduct that activated 
legal obligations by each of them to plaintiff, the jury 
should have been instructed that the failure of any de- 
fendant to prove his nonculpability would trigger liability 
and that at least one would be liable. Anderson v. Som- 
DOERes OUPTOIIOH Os oo coke oles hina sas kes at deeme eels 449 

Where an unconscious or helpless patient suffers an ad- 
mitted mishap not reasonably foreseeable and unrelated to 
the scope of the surgery, those who had custody of the 
patient, and who owed him a duty of care as to medical 
treatment, or not to furnish a defective instrument for use 
in such treatment, must prove their nonculpability or risk 
liability. Anderson v. Somberg. Supreme Ct. .......... 449 


Where plaintiff suffered injuries while unconscious during 
surgery, the jury should be instructed that the occurrence 
itself here indicates liability on the part of one or more of 
the defendants and that the burden shifts to them to come 
forward with explanatory evidence, as they are most likely 
to possess knowledge of the cause of the accident. Ander- 
son v. Somberg. App. Div. .........................05. 455 

On the facts here, husband’s claim that child born during 
marriage is illegitimate because conceived after he had 
undergone a vasectomy does not overcome the presumption 
of legitimacy by clear and convincing evidence; it may be 
unlikely that sperm existed in the husband nine months 
after the operation, but it is not impossible. L. v. M. Cam- 
den County Ct. ah 4 

The State does not have the burden of proving that a sale 
was not within the exceptions of N.J.S.A. 2A:171-5.8, which 
precludes the sale of certain items on Sunday; rather, the 
burden of proving an exception of ‘‘necessity or charity” 
rests on the defendant. State v. K-Mart. Monmouth County 
Ct. MeN Prot Oar sony ae eee ee ae ie eh EON teat .. 598 

New Jersey is committed to the ‘“‘beyond a reasonable 
doubt’’ standard, not a “preponderance of the evidence”’ 
standard in determining the voluntariness of a confession; 
the erroneous admission of defendant’s inculpatory state- 
ment here was reversible error. State v. Washington. App. 
Div. Ne ae teh Suet et hen aerate gC See 704 

Initially, in this motion to suppress, each defendant has 
the burden of coming forward with the facts that reason- 
ably lead him to believe that he has been subjected to 
unlawful electronic surveillance and must allege a pro- 
prietary, possessory or participating interest in the place 
or places where the conversations were supposed to have 
been seized. State v. Chaitkin. Essex County Ct. ...... 801 

Where plaintiff college faculty members had a vested 
right in tenure, which could legally be divested only if con- 
tractually defined conditions occurred, the proof of exist- 
ence of those conditions as a justifiable reason for ter- 
minating their status plainly was the burden of the 
defendants, and there was adequate evidence to support 
the trial court’s finding that they failed to establish bona 
fide causation. American Ass’n of University Professors v. 
Bloomfield College. App. Div. ....... 1003 


CABLE TELEVISION 


The provisions of the Cable Television Act, N.J.S.A. 
48:5A-1 et seq., are broad enough to authorize the promul- 
gation of rules and regulations regarding consumer de- 
posits, billing and discontinuance of service. In re N.J. 
Cable Television Ass’n. App. Div. .................. . 191 


CARRIERS 

Affirmed essentially for the reasons expressed by the 
trial court at 126 N.J. Super. 179 (County Ct. 1973). Time- 
DC Inc. v. Tappin’s, Inc. App. Div. ................... 217 

A shipper may waive his rights against a carrier by an 
unqualified acceptance of whatever the carrier collects in 
lieu of that which the carrier was authorized and required 
to receive. Silver Creations, Ltd. v. United Parcel Service. 
LET OS a as ee EDN eee yey nen err ante . 542 

Although 49 U.S.C.A. $20(11) makes common carriers 
generally liable for the full actual loss to goods in transit 
on a through bill of lading, where shipper deliberately 
labeled the valuable metal germanium ‘“‘electronic ma- 
terials’ to enjoy reduced freight charges (at no risk to it 
in view of its insurance coverage) the exceptional loss 
should not be borne by the carrier; judgment against car- 
rier reduced to $5 per pound as limited by the tariff. Semi 
Metals, Inc. v. Pinter Bros. App. Div. .................. 794 


CEMETERIES 

The mere excess of receipts over disbursements in cer- 
tain years of operation by a non-profit cemetery where 
there has been no distribution of the excess whatever, or 
where the monies have been held to be expended as needed 
for cemetery purposes, does not remove the dedicated 
cemetery land from the tax exemption conferred by N.J. 
S.A. 8A:5-10. Locustwood Cemetery Ass’n v. Twp. of 
Cherry Hill Apps DIVs. o. ...csces cece cne scones conser 358 


The Cemetery Act specifically included mausoleums as 
a cemetery use and a municipality may not override such 
an expressly permitted use once it has exercised its limited 
discretion and permitted cemetery use within its boun- 
daries; however, under the act, each municipality retains 
a substantial residuum of power with regard to mausoleum 
construction: application must be made for a building per- 
mit, the municipal building inspector issues the building 
permit, supervises construction and must certify the struc- 
ture before use. Cedar Park Cemetery v. Hayes. Law 
PENA re Wh elena ihe HRI Pe wok ty em coe te eS 432 


CHARTER STUDY 

Ch. 141, P.L. 1974, although it affects only the Union 
County charter study plan, was not special legislation and 
is constitutional and valid; consequently, the initial elec- 
tion under the plan will elect only three freeholders to 
replace those whose terms are about to expire and the six 
other incumbents will continue in office. Epstein v. Long. 
We VERE oe AR error ante Gee eee ee. 546 


CHECKS 

Written instructions on the reverse side of a check limit- 
ing the time for deposit to a future date do not preclude the 
instrument from being payable on demand as required by 
N.J.S.A. 12A:3-104(2)(b). Silver Creations, Ltd. v. United 


Parcel Service. Law Div. ...................00.00e eee 542 
CHILDREN 

The New Child-Abuse Law: What It Provides, by Jerome 
MSGR sore A anette. cosa eee nae eee 81 


Where the State’s position in the trial of a mother for 
manslaughter and child neglect is that the mother wilfully 
failed to provide proper and sufficient food and medical 
attention for her deceased seven-month-old child, evidence 
offered to show that the mother was similarly mistreating 
the child’s twin sister was inadmissible under Evidence 
Rule 55 and was so highly prejudicial as to mandate a new 
trial; reversed,—N.J.—(A-829, Jan. 28, 1975) and the con- 
viction for manslaughter reinstated and the conviction for 
child neglect vacated substantially for the reasons ex- 
pressed in the dissent. State v. Wright. App. Div. .... 190 


A judge may order visitation by a grandparent, if it is 
for the welfare of the child, where she is the parent of the 
child’s deceased parent notwithstanding that the surviving 
parent’s new spouse has adopted the child and objects to 
the visitation; the Legislature did not intend to permit the 
statutorily granted right of visitation by grandparents to be 
frustrated by the otherwise wholly beneficent policies of the 
adoption statute, although those policies are to be taken 
into account in the exercise of judicial discretion. Mimkon 
V. Ford: Supreme Court ..... «co. cc ce csc eee cee cas 193 


CIVIL COMMITMENTS 


Involuntary Civil Commitment Proceedings: A Trial 
Judge’s View, by Reginald Stanton.................... 425 


Civil Commitment Proceedings, A Response To ‘A Trial 
Judge’s View,’ by Anne C. Singer ...... . 553 

While the case here, which raised broad issues concern- 
ing the procedural aspects of involuntary civil commitment 
that justified its being considered even though it was tech- 
nically moot, was being considered, R. 4:74-7 was revised 
and now adequately deals with the issues raised; hence the 
issues of public importance are no longer present and the 
appeal is dismissed as moot. In re the Application for the 
Commitment of Thomas A. Geraghty. Supreme Ct. 682 

Involuntary Civil Commitment Proceedings: Some 
Further Thoughts, by Reginald Stanton ................ 777 

The designation of the psychiatrist, where the court 
deems it appropriate to appoint one in a commitment pro- 
ceeding to assist the court and the defendant, rests with 
the court rather than the party himself. In re application 
for the commitment of Zachery Alfred. App. Div. 1042 

N.J.S.A. 52:27E-24 merely gives the Director of the Di- 
vision of Mental Health Advocacy discretionary authority 
to obtain medical consultation; it does not mandate that the 
Public Advocate bear the costs of a court-ordered inde- 
pendent psychiatric examination in contravention of the 
statutory provisions that make the county the governmental 
subdivision responsible for commitments, including all 
the necessary expenses of the hearing; see R. 4:74-7. In re 
application for the commitment of Zachery Alfred. APP. 
Div. . ae eA ea Sed 5 


CIVIL PROCEDURE 
When a defendant, at the conclusion of the liability phase 
of an automobile negligence case, obtained a dismissal of 
the crossclaims against her for contribution, that dismissal 
was subject to appellate review; she had no right to rely on 
the finality of exoneration until the time for an appeal had 
run, and should have taken all steps necessary to protect 
her interests in the damages verdict, by which she is now 
bound. Pappas v. Santiago. Supreme Court .. Ae y: 
Proposed: that R. 4:38-2(b) be amended to provide spe- 
cifically that a defendant who prevails at a separate trial 
of the liability issue should not have the claim against him 
dismissed at that time, and should be given notice of and 
an opportunity to participate in the trial on damages, since 
he will be bound by the damages fixed if the ruling in his 
favor on liability is reversed. Pappas v. Santiago. Supreme 
Court : oe ; ou AE 
In supplementary proceedings, third persons may be 
examined only as to assets of the judgment debtor and 
cannot be required to make disclosure of their individual 
assets, but a third party may not avoid discovery by 
merely asserting his ownership, and where, as here, the 
judgment creditor furnishes sufficient information to raise 
a reasonable doubt of the ownership of the property in 
question, the issue is amenable to clarification through 
reasonable discovery. Davis Acoustical Corp. v. Skulnik. 
ADDAUDIVS fos cen oces% Ra ire 24 
While moot appeals may be determined when the public 
interest in the issue presented is so great as to make a 
resolution of it desirable, this should not be done where 
there are unsatisfactory contentions and record on a novel 
and very far-reaching question, here, the validity of a 
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police power ordinance requiring a certain minimum fioor 
area for each dwelling unit based on the number of occu- 
pants; the appeal is dismissed and the Appellate Division 
judgment vacated. (Dissent.) Sente v. Mayor and Council 
of Clifton. Supreme Court 66 

Defendants in a personal injury action may not join 
public entities as third party defendants for indemnifica- 
tion and contribution where the plaintiff has failed to pre- 
sent a claim against such public entity directly under N.J. 
S.A. 59:8-8 of the Tort Claims Act of 1972. Cancel v. Wat- 
son. Law Div. ; 102 

An action in lieu of prerogative writ may not be brought 
to review the action of a municipality in awarding an 
available liquor license to one of several applicants; the 
appeal to the Director of the Division of Alcoholic Beverage 
Control is the exclusive remedy. Shop-Rite of Hunterdon 
County, Inc. v. Township Committee of Raritan. App. 
Div. Me shl etie sas 110 

Where plaintiff’s decedent was grievously injured in a 
motorcycle accident, allegedly caused by defects in de- 
fendant’s product, and subsequently killed by his brother 
at his behest, defendant’s motion for summary judgment 
will not be granted since the issues of duty and proximate 
cause are for the jury; it cannot be said that a reasonable 
inference that the death was unrelated to defendant’s 
product may be drawn. Zygmaniak v. Kawasaki Motors 
Corp. U.S.A. Law Div. ae.” 113 

Plaintiff had no right to appeal adverse portions of an 
incomplete judgment without leave of the Appellate Di- 
vision, which is most extraordinary relief not idly granted; 
respondents should timely move to dismiss such “‘appeals” 
and, in the obsence of such a motion, the appeal here is 
dismissed sua sponte by the court. Frantzen v. Howard. 
App. Div. . 238 


The failure to furnish a copy of the complaint to the 
Unsatisfied Claim and Judgment Fund Board as required 
by N.J.S.A. 39:6-65 upon the institution of a claim against 
the Fund (if there was such a failure), absent a clear 
showing of prejudice, held not to preclude recovery. Banks 
Wei Wall Baw PAW 6 os iia k ods circdh hw cal e kw 359 

Report Of The N.J. Supreme Court’s Committee On Civil 
Practice, December 1974 to March 1975 p. 377, 448 

The Juvenile and Domestic Relations Court has inherent 
power and specific authority under N.J.S.A. 2A:168-1 to 
impose probation in civil proceedings to enforce litigants’ 
rights under support orders. Essex County Welfare Board 
v. Perkins. App. Div. Pasa 382 

Where the defendant named in the original complaint 
and the defendant named in the amended complaint have 
the same principals and suffered no prejudice the pro- 
visions of R. 4:9-3 and the spirit of the “discovery” rule 
mandate that the claims against the second defendant re- 
late back to the original filing for purposes of computing 
the applicable limitations period. Lawrence R. McCoy Co., 
Inc. v. S.S. ‘“‘Theomitor ITI.’’ Law Div. 409 


New Rule Amendments na he 425 


Since the requirements of R. 4:32-1 have been met and 
there is a clear imperative to allow this claim to be heard 
in its only possible forum, the order of maintainability will 
be granted allowing the action to proceed on behalf of 
plaintiffs individually, and as representatives of a class of 
all in N.J. with GI and FHA mortgages providing that ad- 
vance real estate tax payments are to be held ‘“‘in trust’? by 
the mortgagees, against the named defendants individually 
and as representatives of a class; as for the cause of action 
under the N.J. Antitrust Act, certification will be granted 
to plaintiffs only as representatives of those who have 
given mortgages to the named defendants, and denied as to 
the proposed defendant class of mortgagees. Kronisch v. 
The Howard Savings Inst. Chan. Div. ... RE PLIERS 

Where fact questions were presented pertaining to de- 
fendants’ conduct in negotiating a settlement that called 
for jury determination as to whether the statute of limita- 
tions was available to them as a defense, summary judg- 
ment should not have been granted. Friedman v. Friendly 
Ice Cream Co. App. Div. 460 


The granting of a motion for involuntary dismisse] at 
close of plaintiff’s proofs is improper where a justifiable 
inference from the proofs was that a conveyance by debtor 
either preferred certain creditors or was part of an illicit 
arrangement to preserve some of the debtor’s assets for 
him. Zucker v. Silverstein. App. Div. Re ee 519 

There is no rule by which civil actions must be suspended 
as a matter of right to await the event of an indictment 
pending in relation to the subject matter of the suit: the 
equities of the case must govern, and here the interests of 
other parties will be jeopardized by a delay of the civil 
suit. National Freight, Inc. v. Ostroff. Law Div. 585 

Once an action is commenced by the filing of a complaint 
within time, judicial interpretation is essential to deter- 
mine whether joinder of a properly named party may be 
considered timely thereafter; to the extent that R. 4:9-3 
suggests that a new party cannot be added in the cirecum- 
stances of the case at hand it is unduly confining and should 
be relaxed in the interests of justice. Aruta v. Keller. 
App. Div. 662 

The proper procedure nere, where defendants moved for 
summary judgment asserting the tort exemption of N.J. 
S.A. 39:6A-8, is to bring plaintiff, who is the bearer of 
facts upon which the motion must be decided, before the 
court by subpoena; R. 4:67-5, which applies only to sum- 
mary actions brought pursuant to statute or the Rules of 
Court, is an inappropriate vehicle for procedurally re- 
solving the issue of whether plaintiff’s scars constitute per- 
manent significant disfigurement. Falcone v. Branker. Law 
Div. 784 

It is inexcusable to plead merely a conclusion and there- 
after attempt to justify this action by an attempt to resort 
to discovery, which is intended to avoid surprise and make 
a lawsuit an inquiry into truth and justice; discovery is 
not to be a substitute for good pleading, a shield for the 
lazy pleader or a means of avoiding the requirements of 
pleading legally sufficient facts. Gruccio v. Baxter. Law 
Div. Braiea tak vseckeL pew aa SRR SE tote Vatassley ae 817 
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Civil Procedure, Cont’d 

Since reasonable minds could differ here in the resolu- 
tion of whether defendant attorney violated the standard 
of care set forth in McCullough v. Sullivan, the trial court 
properly denied plaintiff’s motions for judgment at the 
close of the case and judgment n.o.v. Frank H. Taylor & 
Son, Inc. v. Shepard. App. Div. ee . 858 

Federal Procedures Prior To Civil Trial, Summary Re- 
port of Joint Judicial-Lawyers Session of the Thirty-Sev- 
enth Annual Judicial Conference, Third Judicial Circuit of 
the United States Held October 2, 1974. 1001 

The creation of the in lieu proceeding was not intended 
to discard the substantive law of the former prerogative 
writs as a means of safeguarding individual rights against 
public officials and governmental bodies, and consideration 
of substantial constitutional questions warrants relaxation 
of the time limits of R. 4:69-6 in the interest of justice. Bru- 


netti v. Borough of New Milford. Supreme Ct. 1092 
ADM Corp. v. Speedmaster Packaging Corp. Third 
Circuit . 1096 


CIVIL RIGHTS 
Diabetes constitutes a physical handicap within the 
meaning of the New Jersey Law Against Discrimination. 
Attorney General’s Formal Opinion No. 14 - 1974 .. 142 
Rochester v. White. 3rd Circuit 163 
An accused before the Division on Civil Rights need not 
be granted discovery prior to a finding of probable cause. 
The Howard Savings Institution v. Francis. App. Div. .. 311 
N.J.A.C. 13:4-8.2, giving the Director of the Division of 
Civil Rights discretion to control or limit discovery by the 
parties in a proceeding under the Law Against Discrimina- 
tion, is a valid regulation. The Howard Savings Institution 
v. Francis. App. Div. eee 311 
The Division on Civil Rights lacks jurisdiction over in- 
surance rate approvals made by the Commissioner of In- 
surance. A.G.’s Formal Opinion No. 2 - 1975 463 
Since N.J.S.A. 17:29A-6 et seq. requires that the rates of 
private insurers be approved by the Commissioner of In- 
surance, such private conduct cannot be severed from the 
governmental approval and, hence, the Division on Civil 
Rights lacks jurisdiction to review the propriety of said 
rates. A.G.’s Formal Opinion No. 2 - 1975 463 
It is one thing for the Division of Civil Rights to find that 
a given person has been discriminated against and give 
him relief, but a remedy on a class quota basis exceeds 
its statutory power and is violative of the Federal and New 
Jersey Constitutions. Lige et al v. Town of Montclair et al. 
App. Div. 560 
Indemnification of assured by liability insurance carrier 
of any claim for punitive damages or for compensatory 
damages imposed for acts which constitute crimes or for 
intentionally inflicted injuries would violate public policy, 
but public policy would not preclude indemnification of 
police officer assureds where injury suffered is the unin- 
tended or only the probable result of the intentional act, or 
where the act is within the scope of officers’ employment. 
City of Newark v. Hartford Accident & Indemnity Co. App. 
Div. 715 


CIVIL SERVICE 
Since removal from public service by a municipality of 
a provisional or temporary employee, who has no right to 
a hearing before the Civil Service Commission, may 
seriously affect his liberty to seek future civil service 
employment and may have been in violation of protected 
freedom of speech, the municipal governing body must 
grant him an evidentiary hearing. Williams v. Civil Serv- 
ice Comm’n. Supreme Court 41 
Employees of the Newark Housing Authority who are 
laid off from their positions and certified on common spe- 
cial reemployment lists are entitled to replace municipal 
employees in comparable positions who have not been 
permanently appointed in the classified service, including 
those in the Model Cities program. Dept. of Civil Service 
v. City of Newark. App. Div. 47 
Civil Service statutory and regulatory 12-month dura- 
tional residency requirement for State and local examina- 
tions is invalid. Attorney General’s Formal Opinion No. 
13 - 1974 91 
A police officer who breaks into a locked shack and steals 
personal property therefrom is guilty of blatant mis- 
conduct irrespective of a violation of any particular reg- 
ulation or rule. Sabia v. City of Elizabeth. App. Div. . 200 
N.J.S.A. 11:15-6 empowers the Civil Service Commission 
on appeal to it from a disciplinary hearing at the municipal 
leve] to impose a more severe penalty than that imposed 
by the appointing authority. Sabia v. City of Elizabeth. 
App. Div. 200 
The Civil Service examination for appointment as a per- 
manent policeman serves a legitimate purpose and is not 
an “artificial barrier’’ restricting employment opportuni- 
ties for the disadvantaged prohibited by the Emergency 
Employment Act of 1971. DeLarmi v. The Borough of Fort 
Lee. App. Div. .- 21eB 
The doctrine of estoppel may not be applied to the actions 
of an appointing authority insofar as its powers to make 
appointments in the classified service are concerned. 
DeLarmi v. The Borough of Fort Lee. App. Div. 368 
Since CETA employees are paid from federal funds 
rather than from city funds, they are not in the “‘paid serv- 
ice’’ of the city and therefore are not subject to the Civil 
Service Act; the city was empowered to hire firemen pur- 
suant to CETA without reference to the civil service list 
and the Civil Service Commission had authority to approve 
such hiring under the circumstances here. White v. City of 
Paterson. App. Div. 1065 


CLASS ACTIONS 

Since the requirements of R. 4:32-1 have been met and 
there is a clear imperative to allow this claim to be heard 
in its only possible forum, the order of maintainability will 
be granted allowing the action to proceed on behalf of 
plaintiffs individually, and as representatives of a class of 
all in N.J. with GI and FHA mortgages providing that ad- 


vance real estate tax payments are to be held “‘in trust’”’ by 
the mortgagees, against the named defendants individually 
and as representatives of a class; as for the cause of action 
under the N.J. Antitrust Act, certification will be granted 
to plaintiffs only as representatives of those who have 
given mortgages to the named defendants, and denied as to 
the proposed defendant class of mortgagees. Kronisch v. 
The Howard Savings Inst. Chan. Div. ................. 433 


CLIENTS’ SECURITY FUND 
Report of the Trustees of the Clients’ Security Fund. . 297 
Supplemental Report of the Clients’ Security Fund of the 
RE OWI ccc ac ceiscascccatsss ces sons vossou 402 


COASTAL AREA REVIEW BOARD 
Coastal Area Review Board Opinion .............. . 222 


COLLATERAL ESTOPPEL 

The application of res judicata, collateral estoppel and 
kindred doctrines in the setting of an administrative pro- 
ceeding is tempered by recognition that a particular ad- 
ministrative agency may have continuing regulatory re- 
sponsibilities over the areas within its jurisdiction; how- 
ever, in exercising this power the agency is not free to 
disregard completely issues already fully and fairly re- 
solved. Trap Rock Industries, Inc. v. Sagner. App. Div. 360 

In suits to enforce indemnity agreements, the indemnitee 
is bound by facts adjudicated in the previous judgment on 
which he now relies, and plaintiff is so bound here. Huck 
v. Gabriel Realty. Law Div. .. scextaneu eae 

Res judicata does not bar strangers to a prior action 
from filing an action of their own because every plaintiff 
is entitled to his day in court; collateral estoppel prevents 
relitigation of any issue actually determined in the original 
suit. Brunetti v. Borough of New Milford. Supreme Ct. 1092 


COMPUTERS 

Hearsay evidence that a gun was listed as stolen in the 
National Crime Information Center computer was not ad- 
missible as an exception under either Evid. R. 63(13) or 
63(30) in a criminal trial where the fact that the gun was 
stolen was an element of the offense charged because the 
data furnished by NCIC was not sufficiently trustworthy 
under Evid. R. 8 to justify its admission. State v. McGee. 
App. Div. ... Doig i Sao Ane up on pea eee ae Ue 110 


CONDEMNATION 

The Eminent Domain Act of 1971 was not intended to do 
away with the “functional unit” rule as expressed in State 
v. Gallant, 42 N.J. 583 (1964), and compensation for equip- 
ment used in the operation of a restaurant in building taken 
by eminent domain should reflect the enhanced value of the 
equipment in place rather than its second-hand salvage 
value. Town of Montclair v. D’Andrea. Law Div. ...... 56 


There is implied authority on the part of the Water Policy 
and Supply Council to sanction the condemnation of an 
easement, rather than a fee interest, in property which 
will be affected through the creation of a reservoir by a 
water utility; grant of such an easement and the just 
compensation which must be paid therefor should be the 
subject of a condemnation proceeding brought pursuant 
to statute. Hackensack Water Company v. Juzek. App. 
Div. eee eRe, eck Ie Oy Ea ea 272 


Although under the condemnation statute by which the 
Water Policy and Council may grant approval to a public 
utility to condemn specific property there is no limitation 
upon the time within which it may be required to proceed 
with condemnation, the condemning body may be com- 
pelled to institute proceedings within a reasonable time 
since, in the absence of explicit statutory strictures con- 
sistent with precepts of due process, these may be implied. 
Ararat, Inc. v. State of N.J. App. Div. ...... 302 

Having determined, in a condemnation trial de novo 
before a jury, that four of the five sales referred to by the 
landowner’s expert were non-comparable as a matter of 
law, it was clearly proper for the condemnor to attempt 
to discover and inform the jury through cross-examination 
of the extent to which the expert relied upon such non- 
comparable sales in arriving at his opinion as to value, and 
the refusal to permit such cross-examination, or permitting 
it only at the risk of having the non-comparables admitted 
into evidence, constituted reversible error. Ocean County 
WAIN GID DIU) oS 8 BOs Son ne eb nace 329 

The availability of compensation for damage to the re- 
maining property caused by anticipated traffic, together 
with the resulting noise and fumes, after a partial taking 
for highway or jughandle uses remains an open question 
in New Jersey (except in special circumstances, such as 
a school); the problem is not reached here because any 
testimony concerning such damage in these circumstances 
would be too remote and speculative to warrant reception 
into evidence, whatever the general rule with respect to the 
availability of such compensation may later be disclosed to 
be, and submission of this issue to the jury constituted re- 
versible error. Ocean County v. Landolfo. App. Div. .. 329 

The filing of a proposed highway alignment map, the 
acquisition of a nearby parcel and the State’s refusal to 
abandon any long-range plan for the eventual acquisition 
of plaintiff’s property for the proposed highway did not bar 
plaintiff from utilizing and developing its property, and 
no constructive or de facto taking occurred. Kingston East 
Realty Co. v. State of New Jersey. App. Div. cia (Oe 

Inaction by the Department of Transportation while issu- 
ance of a building permit was withheld during the 120-day 
period allowed by N.J.S.A. 27:7-67 did not constitute a 
temporary taking for which compensation must be 
awarded. Kingston East Realty Co. v. State of New Jersey. 
App. Div. .. ee eee ae need ete Becue.. 408 

Where three parcels of land were effectively divided by 
two creeks, which are riparian lands owned by the State, 
into separated and non-contiguous parcels, the parcel taken 
is to be valued, in condemnation proceedings, as an inde- 
_ parcel. N.J. Turnpike Authority v. O’Neill. App. 

PERE Re EM SA eee ORE ee Re EAI 478 


Consequential damages may not be allowed in condem- 
nation proceedings on the assumption that a landowner 
could acquire riparian grants from the State; there was no 
showing here that there was a reasonable probability at the 
time of the taking that defendant would acquire ownership 
of title to the creek beds in the reasonably near future. 
N.J. Turnpike Authority v. O’Neill. App. Div. ........ 478 

A developer may not be compelled to dedicate lands for 
street widening purposes as a condition for site plan ap- 
proval unless there is a rational nexus between the pro- 
posed use and the street widening, and such compulsory 
dedication must be for specific and presently contemplated 
immediate improvements, not for the purpose of ‘‘bank- 
ing” the land for possible future use. 181 Incorporated v. 
Salem County Planning Bd. Law Div. ................ 535 


In the circumstances present here, the landowners were 
entitled to show and should be permitted to introduce evi- 
dence that, on the date of the taking, a willing buyer and 
a willing seller would have recognized the reasonable 
probability in the near future of a change in the local 
zoning ordinance affecting the use of the property taken, 
and the influence of that factor on the market value as of 
the date of the taking. New Jersey v. Market Associates 
Biel A OW a, seas oan mete aha ee ce 559 


Absent a reasonable probability on the date of the taking 
of a change in the zoning ordinance in the near future, the 
owner’s proof as to market value is necessarily restricted 
to the highest and best use of the land as permitted by the 
local use regulations in effect at the taking date. New 
Jersey v. Wildlife Preserves, Inc. App. Div. .......... 560 

A county, which has the power of eminent domain to 
acquire private property for park purposes, is empowered 
to tale possession of that property after the institution of 
and before completion of the condemnation proceedings. 
Monmouth County v. Wissell. Supreme Ct. ............ 699 


Where planning for urban redevelopment and the threat 
of condemnation are clearly shown to have had such a 
severe impact as substantially to destroy the beneficial use 
that a landowner has made of his property, then there has 
been a taking of property within the meaning of the Con- 
stitution, and such a landowner is entitled to damages. 
Washington Market Enterprises, Inc. v. City of Trenton. 
PUNE BOG a8 Se care eats thas Casatctins Guts st ooh: 753 


Wide variations in appraisal of value frustrate the 
achievement of ascertaining just compensation for the 
public acquisition of private property and where it occurs, 
as here, the trial court should appoint a disinterested and 
impartial expert witness, despite the relatively brief delay 
such a procedure would entail. Twp. of Wayne v. Kosoff. 
WANN 2 Ro ik Rene Ree At cay natant dia 840 

When the property being condemned is subject to an 
irrevocable right of way easement for the benefit of 
adjacent property, the adjacent landowner is entitled to a 
separate award therefor; here, however, the relocation 
of appellants’ means of ingress and egress to and from 
public roads was expressly authorized by the terms of the 
easement agreement, and their claim for damages for 
alleged loss of easements is therefore without foundation. 
State of N.J. by Comm’r Transportation v. Stulman. App. 
Div. .... SE ec, RUE licen ce pina PaT I a . 926 

Although N.J.S.A. 40A:12-5(a) and (c), dealing with the 
acquisition and disposal of real property, require that mu- 
nicipal action take the form of an ordinance, subsection 
(b), treating of conversion from one use to another, sets 
forth no formal requirement as to how the municipality 
shall proceed, and the legislative intent to forego the re- 
quirement of an ordinance is clear. Twp. of Millburn v. 
UMNO NGG oo ties io 5 es ed nto i ee ei Syed 939 


Although reproduction costs may be an appropriate aid 
in determining market value where other methods are not 
available, a condemnor is not obliged to duplicate existing 
facilities taken unless they belong to a public body and are 
used for a public purpose; while there is a right to recover 
for proximate damage done to the remaining land, the 
damage must be to the land, not to the business operated 
on that land. New Jersey by the Comm’r of Transportation 
v. Cooper Alloy Corp. App. Div............ .. 1042 


CONFLICTS 


Provision in P.I.P. endorsement of insurance policy is- 
sued under New Jersey’s no fault law granting carrier sub- 
rogation rights upon any recovery from a tortfeasor is un- 
enforceable except to the extent that suit in another juris- 
diction that does not preclude evidence of medical expenses 
results in the recovery of medical expenses. Cirelli v. The 
Ohio Casualty Ins. Co. Law Div. 542 


Passenger in a New Jersey vehicle insured in New Jer- 
sey is entitled to unlimited coverage for medical expenses 
under P.I.P. endorsement notwithstanding that the no fault 
law of New York, where the accident occurred, limits such 
recovery to $50,000. Cirelli v. The Ohio Casualty Ins. Co. 
MUA BW oes ke Pasa cce cd ee ee ee hee bea 542 


The attorneys’ fees here are not deductible from the lien 
asserted by a disability insurance carrier against a covered 
employee’s recovery in a third party action since New 
York law, pursuant to which the disability benefits were 
paid, governs. Breslin et al v. Liberty Mutual Ins. Co., etc. 
00) LI AERIS ene one eT ae oet-< Lhe ... 561 

Under Tennessee law, which controlled at the time of 
decedent’s divorce from his first wife, the divorce and prop- 
erty settlement had the unambiguous consequence of revo- 
cation of his will and it is clear that the parties were 
aware of, understood and accepted that consequence; al- 
though testator here was a New Jersey domiciliary at the 
time of his death, in the special circumstances of this case, 
justice requires that the New Jersey law of revocation not 
= applied. In re estate of Jack Edward Garver. App. 

iv. Rae 840 


White v. Smith. U.S. District Ct. ....... ... 964 


CONFLICTS OF INTEREST 


The Waterfront Commission of New York Harbor is not 
a State agency nor is the New Jersey Commissioner a 
State officer subject to the terms of the New Jersey Con- 
flicts of Interest Law. De Rose v. Byrne. Chan. Div. .. 819 
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CONSTITUTIONAL LAW, Federal 


For cases involving right to counsel, search and seizure, 
self-incrimination and speedy trial, see those subheadings 
under CRIMINAL LAW. 


Cruel and Unusual Punishment 

The mandatory penalties for a second conviction for a 
violation of N.J.S.A. 39:4-50(a) are applicable whether the 
driver is a chronic alcoholic or an occasional imbiber and 
constitutes neither unconstitutional discrimination nor cruel 
and inhuman punishment. State v. Housman. App. Div. 134 


The phrase “‘involved in an accident” in N.J.S.A. 39:3-40 
was not intended to be limited to those situations in which 
the driver whose license has been suspended caused the 
accident, and a custodial sentence must be imposed upon 
defendant, which sentence is not violative of due process or 
equal protection and is not cruel and unusual punishment. 
State v. Fearick. App. Div. ........................... 240 

The proscription against cruel and unusual punishment 
is directed to criminal sanctions; the Eighth Amendment 
has no applicability to this civil action. In re Karen Quin- 
MAN SOU ANCOUY MOINS a5 << $a See tiated AGHIOS vies 1033 


Due Process 


Codification of existing law does not constitute “‘state 
action” and the enactment of N.J.S.A. 12A:9-503 and its 
predecessor statute did not cause the ancient common law 
right of self-help repossession of property, under circum- 
stances such as here, to be denial of due process rights. 
King v. South Jersey Nat’l Bank. Supreme Ct. ......... 72 


Administrative due process requires that the report of 
the hearing officer who conducts a final parole revocation 
hearing be made available to the parolee and that he be 
given an opportunity to correct any mistakes that may 
appear in the report. Underwood v. New Jersey State 
Parole Bas ANNs DIV 6: occ. ocak bo cicero. beeads aera 136 


A tort action for malicious prosecution against the State 
of New Jersey based upon the State’s alleged violation of 
plaintiff’s constitutional rights to due process comes within 
the express exception contained in N.J.S.A. 52:4A-1 and 
hence is not barred by that statute. Strauss v. State of New 
SEPSCY AAW INV 5: 65.5 5% ssa soe a Maatatselnces Bea dis Ceo 159 


The anti-noise ordinance of the Village of South Orange 
should be construed as prohibiting “‘loud and unnecessary” 
noises, i.e., those which are unreasonable in the circum- 
stances, and, as so construed, it is not unconstitutional for 
vagueness. State v. Holland. App. Div. ................ 199 

A municipal governing body may not reject the highest 
bid received at public sale for the purchase of municipally- 
owned real property without affording a hearing to the 
highest bidder and without basing such rejection upon a 
reason which is in the public interest. Mendez v. City of 
INCWAPKS TiGW DIVE oi. occ Seay sidivic sans teers acticin dress 279 


Due regard for defendant’s constitutional rights requires 
that all of the terms of the negotiated plea be fully met if 
the plea is to stand, but the State cannot insist that a par- 
ticular sentence, even though negotiated, be imposed. State 
v. Spinks. Supreme Ct. .....0.00 000.0... e cece eee, 282 


Although under the condemnation statute by which the 
Water Policy and Council may grant approval to a public 
utility to condemn specific property there is no limitation 
upon the time within which it may be required to proceed 
with condemnation, the condemning body may be com- 
pelled to institute proceedings within a reasonable time 
since, in the absence of explicit statutory strictures con- 
sistent with precepts of due process, these may be implied. 
Ararat, Inc. v. State of N.J. App. Div. ................. 302 

The Interstate Agreement on Detainers satisfies pro- 
cedural due process and does not violate equal protection 
by not providing an extradition-type hearing, since there 
is a reasonable basis for recognizing as a separate class 
those persons already in prison whose temporary custody 
is sought and treating them differently from persons not 
in prison whose custody is sought pursuant to the Uniform 
Criminal Extradition Law. State v. Thompson. App. 
430 

Where defendant was given notice of the violation of 
probation, was represented by counsel at the revocation 
hearing and was given a chance to explain his noncompli- 
ance with the probationary terms, the hearing require- 
ments of N.J.S.A. 2A:168-4 and due process standards 
were met. State v. Johnson. App. Div. ................ 496 


The Hotel and Multiple Dwelling Law applies to private 
as well as public units, and the phrase “persons who live 
independently of each other” is not unconstitutionally 
vague, particularly as applied to the country club here. 
Rumson Country Club v. N.J. Commissioner of Community 
Affairs. App. Div. . 538 


While the rights of confrontation and cross-examination 
are not mandated in inmate disciplinary hearings, the rea- 
sons for the denial of such rights by the hearing committee 
must be entered in the record and made available to the 
inmate. Avant v. Clifford. Supreme Ct. ... 608 

Administrative regulations governing inmate discipline 
procedures must not only afford due process in its constitu- 
tional sense but must also satisfy the extra-constitutional 
“fairness and rightness” standard effective in New Jersey. 
Avant v. Cliford. Supreme Ct. icing - 608 

The failure of the hospital committees to give plaintiff 
dentists any indication that they were being considered for 
censure constitutes a denial of due process; their censure 
is expunged and the matter remanded to committee. Grod- 
jesk v. Jersey City Medical Center. Chan. Div. 845 

Where certain documentary evidence used in a prior civil 
proceeding involving the defendants was inexplicably lost 
while in the possession of the court, the government’s cus- 
todial duty transcends to the present case; the indictment 
must be dismissed since the misplaced evidence is vital to 
the defense. State v. Lewis. Law Div. ..... 1002 

Principles of substantive due process in the New Jersey 
constitution, like the federal due process clause, make 
the constitutionality of governmental price regulation de- 
pendent on neither the existence of an ‘‘emergency” nor 
any determination that the industry regulated is ‘‘affected 
by a public interest” in some special manner; plaintiffs 


have produced no evidence here to overcome the rent con- 
trol ordinances’ presumption of validity. Hutton Park 
Gardens v. West Orange Town Council. Supreme Ct. .. 1081 
It need not be determined here whether present economic 
conditions constitute ua ‘‘emergency” warranting a denial 
to a landlord of a fair return, nor need the difficult question 
of just how far the State may impose on rights of private 
property in times of emergency be explored, since the 
record here does not disclose that the rent control ordin- 
ances under review impose any such drastic burden on 
landlords. Hutton Park Gardens v. West Orange Town 
Couneil Supremes CW, ox.ccs cick ses ache edisscsditeannves 1081 
In ordinary circumstances, price controls that do not 
permit an economically efficient operator to obtain a ‘“‘just 
and reasonable” return on his investment are deemed con- 
fiscatory; the burden of proof is heavily upon the parties 
alleging confiscation to demonstrate it, and plaintiffs have 
not tendered evidence as to any of the factors a court 
would have to consider to determine whether the rent con- 
trol ordinances here failed to permit a just and reasonable 
return. Hutton Park Gardens v. West Orange Town Council. 
SUDECHIORG beso) 5 hr ect Boe Ke Pig ce eye a 1081 
Although rent control ordinances that are so restrictive 
as to facially preclude any possibility of a just and reason- 
able return can be struck down as facially confiscatory, an 
ordinance is not rendered facially unconstitutional by the 
fact that it does not expressly include a provision assuring 
a just and reasonable return in its regulatory mechanism; 
every rent control ordinance must be deemed to intend, 
and will be so read, to permit property owners to apply to 
the local administrative agency for relief on the ground 
that the regulation entitles the owner to a just and reason- 
able rate of return. Hutton Park Gardens v. West Orange 
Town Council. Supreme Ct. .....................0.... 1081 
Deciding whether a rent regulation permits a just and 
reasonable return requires consideration of the value of the 
rental property, the reasonable expense of operating the 
property, the income, the rate of return on the value of the 
property actually permitted by the rent regulation, and the 
minimum rate of return that would be just and reasonable 
for that property. Troy Hills Village v. Twp. Council of 
Parsippany-Troy Hills. Supreme Ct. .................. 1088 
Constitutional challenges to rent-leveling ordinances are 
not rate-fixing cases, and courts should not be concerned 
with balancing competing interests and determining what 
is the “‘best’”’ rate level; rather, their sole task is to deter- 
mine the lowest constitutionally permissible rate. Troy 
Hills Village v. Twp. Council of Parsippany-Troy Hills. 
SUPRCHIOU Co 8 oes co se odin anievinante dean eee se 1088 
A fuller examination of the advantages and disadvantages 
of these [discussed] methods is left to subsequent cases; 
however, to assist the lower courts in resolution of .uture 
cases, general guidelines are set forth to be followed when 
evaluating figures that various parties proffer as repre- 
sentative of the ‘‘just and reasonable” or constitutionally 
minimal rate of return. Troy Hills Village v. Twp. Council 
of Parsippany-Troy Hills. Supreme Ct. ............... 1088 
As to plaintiff’s challenge that the rent control ordinance 
here is confiscatory as applied, they must exhaust their 
administrative remedies by applying for rent reviews pur- 
suant to the hardship provisions of the ordinance. Brunetti 
v. Borough of New Milford. Supreme Ct. . .... 1092 


Equal Protection 

Civil Service statutory and regulatory 12-month dura- 
tional residency requirement for State and local examina- 
tions is invalid. Attorney General’s Formal Opinion No. 
13 - 1974 91 


N.J.S.A. 39:6B-1 et seq., requiring liability insurance on 
motor vehicles and providing penalties for failure, does not 
unconstitutionally burden the right to interstate travel nor 
dyes it deny equal protection. State v. McCourt. App. 
Div. 111 


The term “penitentiary” as used in N.J.S.A. 30:4-123.35 
construed to include the term ‘‘workhouse” so as to make 
parole eligibility available to county workhouse inmates 
on the same conditions as county penitentiary inmates. 
Davisv- HUAN DS DIVE... ons 2-2 cece eee gees ete sees 265 


The State Parole Board’s application of N.J.S.A. 30:4- 
123.10 found to be violative of the equal protection clause 
insofar as it denies inmates of county institutions serving 
consecutive sentences of more than one year any right to 
aggregation of such sentences for the purpose of deter- 
mining parole eligibility while extending that opportunity 
to similarly sentenced prisoners in state institutions. Davis 
v. Hill. App. Div. ......... DN ere eR yeh nay 265 


Where claimant moved from Morris County (unemploy- 
ment rate of 4.9%) to Aguada, Puerto Rico (unemployment 
rate of 30.5%) he rendered himself unavailable for work 
within the requirement of N.J.S.A. 43:21-4(c); the denial to 
him of unemployment compensation was proper and not 
discriminatory. Gonzalez v. Bell Laboratories. App. 


15) hip: ORES Gs Ea Ua Sat a Sa ieee ERR ie 289 


Provision$ of Temporary Disability Benefits Law and 
Unemployment Compensation Law which allow disability 
benefits to pregnant women only for eight-week period 
surrounding childbirth do not violate Equal Protection 
Clause of Fourteenth Amendment to United States Con- 
stitution, but claims based on medical complications of 
pregnancy must be treated the same as any other claim 
for disability benefits. Attorney General’s Formal Opinion 
Je a Cas) | a a a a ee ray eta: 341 

It is one thing for the Division of Civil Rights to find that 
a given person has been discriminated against and give 
him relief, but a remedy on a class quota basis exceeds 
its statutory power and is violative of the Federal and New 
Jersey Constitutions. Lige et al v. Town of Montclair et al. 


[ij 10751. eee rene Oe Diente naa ae an ece 560 
The Equal Rights Amendment, by Ruth Bader 
Ginsburg SO se 937 


That N.J.S.A. 3A:4-7 differentiates between the right of 
a legitimate child and that of an illegitimate child to inherit 
from his father does not render the provision unconstitu- 
tional as a deprivation of equal protection. In re the estate 
of Thompson. Probate Div. .. eee Se 1008 
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The Division on Women may not expend state funds or 
permit state facilities to be used to promote or advocate an 
affirmative vote on a public referendum to add an Equal 
Rights Amendment to the New Jersey Constitution. At- 
torney General’s Formal Opinion No. 21 - 1975 1048 


Fair Trial 

Where there is nothing in the record to show that a 
juror’s out of court statement to defense counsel was so 
innocuous that defendant’s right to a fair trial could not 
have been prejudiced thereby, there is no choice but to 
presume that the remark was prejudicial, thus requiring 
a reversal and remand for a new trial. State v. Marchitto. 
AIOE NGS sek conga roan ces cactus ee nereeerl .... 350 


First Amendment 

Since removal from public service by a municipality of a 
provisional or temporary employee, who has no right to a 
hearing before the Civil Service Commission, may seriously 
affect his liberty to seek future civil service employment 
and may have been in violation of protected freedom of 
speech, the municipal governing body must grant him an 
evidentiary hearing. Williams v. Civil Service Comm’n. 
SO OS ire ie eninnnerneene nome re) sue onye 41 


Municipality’s ordinance requiring any person desiring to 
canvass, solicit or call from house to house for a charitable 
cause or for a political campaign to notify the Police De- 
partment, in writing, for identification only is a neutral 
and reasonable regulation and is not a constitutionally 
cognizable interference with first amendment or other 
— Hynes v. Mayor and Council of Oradell. Supreme 
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Summary judgment was properly granted in defamation 
suit based on publication charging plaintiff real estate 
agency with block-busting since no genuine issue of ma- 
terial fact existed upon defendant’s claim of privilege, 
and this is true whether the negligence standard permitted 
by Gertz or the actual malice standard of New York 
Times/Rosenbloom is applied. Barbetta Agency, Inc. v. 
The Evening News Publishing Co., Inc. App. Div. 760 


The farmer does not, if he chooses to house his em- 
ployees, have a constitutional right to act in disregard of 
the public policy of this state that the furnishing of lands 
and buildings for dwelling purposes is an activity the reg- 
ulation of which is as much in the public interest as the 
regulation of public utilities, or in disregard of his em- 
ployees to assert their own rights; these rights must be 
exercised reasonably, however: guidelines for press visits 
to migrant farm workers set forth. Freedman v. N.J. State 
Police. Law Div. ...... e782 


Upon close analysis of the New Jersey Campaign Con- 
tributions and Expenditures Reporting Act, the operation of 
which would clearly impede people from freely assembling 
and from freely making known their opinions to their repre- 
sentatives, the state interest in purifying the legislative 
process pales and becomes quite incompatible with the 
exercise of First Amendment rights; elimination of all 
provisions in the Act relating to political information or- 
ganizations and political committees, and confining the Act 
to the object expressed in its title, will leave intact those 
provisions relating to candidates, limitations on amounts 
spent for public office and political party committees. N.J. 
State Chamber of Commerce v. N.J. Election Law Enforce- 
ment Comm’n. Chan. Div. . 809 


This case, challenging the constitutionality of a school 
regulation governing student distribution of pamphlets 
and leaflets on schoo] grounds, is moot and does not pre- 
sent any issue of great public importance compelling defini- 
tive resolution despite mootness. Oxfeld v. N.J. State Bd. 
of Education. Supreme Ct. ................... ... 833 

Regulations promulgated by a county prosecutor’s office 
prohibiting members of the investigative staff from run- 
ning for political office are neither unconstitutional nor un- 
reasonable. Fitzgerald v. Mathesius. Law Div. 905 

Paton v. La Prade. Third Circuit 1048 


Full Faith and Credit 

The enforcement of N.J.S.A. 2A:3423 is subject to the 
limitations of the full faith and credit clause of the Fed- 
eral Constitution, and the New York judgment of divorce 
and judgment awarding sole title to the New Jersey prop- 
erty to the husband here must be granted full faith and 
credit. Manfrini v. Manfrini. App. Div. 999 


Impairment of Contracts 

The 1974 legislation retroactively repealing the 1962 bond 
covenant precluding the use of Port Authority revenues 
and reserves for passenger railroad purposes was a reason- 
able and valid exercise of the State’s police power that is 
not prohibited by the contract clause of either the Federal 
or the State Constitution. United States Trust Co. of N.Y. 
v. State of New Jersey. Law Div. 598 


Interstate Commerce 

A municipality’s interest in protecting its residents 
against crime and untoward invasions of privacy justifies 
the imposition of registration, identification and other re- 
quirements on door-to-door canvassers; the ordinance here, 
as construed, does not unduly burden interstate commerce. 
Borough of Collingswood v. Ringgold. Supreme Court _ 154 

Statutes and regulations banning the use of landfills in 
New Jersey for disposal of solid waste originating else- 
where do not amount to an improper effort to regulate 
interstate commerce; there has very clearly been no fed- 
eral preempticn of the area and the legislation is certainly 
an appropriate exercise of the state’s police power; al- 
though not every assertion of a state’s quasi-sovereign right 
to protect its environment, ecological values and natural 
and human resources will be sustained regardless of the 
impact upon interstate commerce, where, as here, the 
effect upon trade and commerce is relatively slight and the 
values sought to be protected are so crucial to the welfare 
of its citizens, the state action should be unhesitatingly sus- 
tained. Hackensack Meadowlands Development Comm’n v. 
Municipal Sanitary Landfill Auth. Supreme Ct. 1033 
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CONSTITUTIONAL LAW, Federal, Cont’d 
Privacy 

A woman has a constitutional right to obtain a steriliza- 
tion operation without the consent of her husband, and such 
protection is available whether it be in the form of the 
proscription of state action requiring the contrary or refus- 
ing to recognize the spouse’s civil suit against the treat- 
ing physician as meritorious. Ponter v. Ponter. Chan. 
Div. 777 

Thé right to privacy of an incompetent, being urged 
through a parent, must be fettered when in conflict with a 
doctor’s duty to provide life-giving care; there is no con- 
stitutional right to die that can be asserted by a parent for 
his incompetent adult child. In re Karen Quinlan. Chan. 
Div. 1033 


Religion 

Defendant board of education lacks statutory authority 
to rent its facilities for religious services; although the 
Sunday School and Hebrew instruction are permitted by 
N.J.S.A. 1%:20-34(a) and an upward adjustment of the rent- 
als to reflect actual costs would obviate the violation of 
art. 1 ‘ 3 of the state constitution, on the facts here, the 
leases to religious groups are in violation of the First and 
Fourteenth Amendments of the U.S. Constitution. Resnick 
v. East Brunswick Twp. Bd. of Education. Chan. Div. 783 

The prosecutor’s reference in summation to defendant’s 
affirmation rather than his taking the oath was repre- 
hensible: such conduct deserves harsh censure, but the 
prompt intervention by the trial judge, his rebuke of the 
prosecutor, and his curative instruction were sufficient to 
protect defendant’s rights to a fair trial in this case. State 


v. Kennedy. App. Div. 840 

To have the protection of the free exercise clause, a claim 
must be rooted in religious belief; where the conduct in 
question is optional with the church involved and is not 
dogma, it is not a claim so rooted. In re Karen Quinlan. 
Chan. Div. 1033 


Right to Confrontation 
The defendant’s Sixth Amendment right to confrontation 
is impinged if he is deprived of information which may 
form the basis of a particularized attack on the witnesses’ 
credibility in order to expose any bias, prejudice or ul- 
terior motive that affects the reliability of the testimony. 
State v. Brown. Law Div. ... 392 
Past adjudications of delinquency are admissible not for 
the purpose of impeaching the general credibility of a wit- 
ness but to reveal the bias, prejudice or ulterior motive of 
a witness; the policy of confidentiality of juvenile records 
is not absolute. State v. Brown. Law Div. 392 
Although R. 5:9-1(a) and R. 5:10-6(b) express a policy of 
confidentiality, this may not be used to shield the juvenile 
from the use of his testimony for purposes of cross-exam- 
ination in another trial relating to the same factual situa- 
tion; to do so would deprive the defendant of the important 
right of confrontation. State v. Parnes. App. Div. 538 
The trial judge properly limited the cross-examination of 
the infant victim under the circumstances here and in do- 
ing so did not deprive defendant of his constitutional right 
of confrontation; further, the court did not err in denying 
defendant’s motion to strike the infant’s testimony. State 
v. Cranmer. App. Div. een ocelr . 539 
In a prosecution for driving while under the influence of 
drugs, the expert who examined and tested the drug must 
be produced by the State to clearly establish the presence 
of the narcotic drug proscribed as well as the manner in 
which he reached such determination, and be subject to 
cross-examination. State v. Kraft. County Ct. 655 


Right to Property 
Under the special circumstances of this case, a mora- 
torium as to construction with respect to flood-prone lands 
for the period indicated by the court below constitutes an 
appropriate exercise of the police and zoning powers and 
does not involve a deprivation of property without just 
compensation, although the line between the exercise of 
such powers and a taking may be transgressed as to plain- 
tiffs property unless the municipality acts with some 
expedition to complete its proposed flood-control project or 
to terminate the moratorium. Capture Realty Corp. v. Bd. 
of Adjustment of the Borough of Elmwood Park. App. 
Div. “a ; 385 
Where planning for urban redevelopment and the threat 
of condemnation are clearly shown to have had such a 
severe impact as substantially to destroy the beneficial use 
that a landowner has made of his property, then there has 
been a taking of property within the meaning of the Con- 
stitution, and such a landowner is entitled to damages. 
Washington Market Enterprises, Inc. v. City of Trenton. 
Supreme Ct. 753 
N.J.S.A. 2A:18-61.1, as presently written, cannot consti- 
tutionally bar an owner from ousting a tenant from a rental 
unit, upon lawful and reasonable notice, in order to use 
the premises in good faith for personal occupancy. Sabato 
v. Sabato. Law Div. 777 
Regulation of the use of marshes and wetlands is a valid 
exercise of government power; here, neither the Wetlands 
Act nor the order of the Department of Environmental Pro- 
tection complained of impose such all-encompassing re- 
strictions that no practical use can be made of plaintiff’s 
property, and no unconstitutional taking has occurred. 
Sands Point Harbor, Inc. v. Sullivan. App. Div. 999 


Supremacy Clause 

A state may not impose more restrictive eligibility stand- 
ards for federal-state funded public assistance programs 
established by the Social Security Act than those author- 
ized in the Act, and, since the intent of Congress in estab- 
lishing the Aid to the Permanently and Totally Disabled 
program appears clearly to have been to provide assistance 
for needy persons unable to engage in a remunerative oc- 
cupation because of disability, the “homemaker” regula- 
tion adopted by the Division of Public We‘fare is invalid 
under the supremacy clause. Schultz v. Kott. App. Div. 25 


Trial by Jury 

Defendant’s convictions for contempt here rest upon 
separate incidents, though occurring over a short period of 
time, anc the two six-month sentences were entirely appro- 
priate and did not constitute a denial of his right to trial by 
jury; that defendant’s actions did not occur during trial 
but during sentencing is a distinction without a difference: 
his contemptuous conduct occurred in open court and was 
directly witnessed by the judge. State v. Gonzalez. App. 
Div. ; dcr Cw cama: on eenee . 687 


From an objective, empirical viewpoint, the appearance, 
coloration and size of plaintiff’s scars here are undisputed 
matters of fact; the case is thus ripe for summary judg- 
ment on whether they constitute permanent, significant 
disfigurement under N.J.S.A. 39:6A-8 and plaintifl’s con- 
stitutional right to a trial by jury is not abrogated by the 
court’s decision on the motion. Falcone v. Branker. Law 
Div. be i tear 784 

Where the sole remaining issue was the availability and 
sufficiency of the defense of equitable estoppel, the factual 
as well as legal disputes were for the trial judge alone and 
plaintiff was not entitled to a jury trial. Penbrook Hauling 
Co., Ine. v. Sovereign Construction Co., Ltd. App. Div. 1002 


CONSTITUTIONAL LAW, State 


The Supreme Court, as the exclusive repository of the 
State’s power to regulate the practice of law, possessed 
the power to adopt R. 1:21-7, regulating contingent fees, 
and to do so without first holding an evidentiary hearing. 
American Trial Lawyers Ass’n v. New Jersey Supreme 
Court. Supreme Court ......... eee 42 


The Certificate of Need requirement of N.J.S.A. 26:2H-1 
et seq. is a valid exercise of the police power vested in the 
Legislature to regulate in the area of public health, and 
the statute sets forth adequate criteria and standards 
for the issuance of such certificates. Merry Heart Nursing 
and Convalescent Home, Inc. v. Dougherty et al. App. 
Div. ee 


Payment for unused sick leave in the form of additional 
compensation to teachers upon retirement pursuant to a 
collective negotiation agreement or as a matter of school 
board policy is not prohibited by N.J.S.A. 18A:27-4 and does 
not constitute a gift of public moneys in violation of the 
State Constitution. Maywood Education Ass’n, Inc. v. May- 
wood Bd. of Education. Chan. Div. ne ... 41 


When it is shown that a developing municipality in its 
land use regulations has not made realistically possible a 
variety and choice of housing, including adequate provision 
to afford the opportunity for low and moderate income 
housing, or has expressly prescribed requirements or re- 
Sstrictions that preclude or substantially hinder it, a facial 
showing of violation of substantive due process or equal 
protection under the state constitution has been made out, 
and the municipality has the heavy burden of establishing 
a valid basis for its action or non-action. Southern Burling- 
_ County NAACP v. Twp. of Mount Laurel. Supreme 

t. er 


The provisions of N.J.S.A. 19:49-2 which regulate the 
positioning on the lines of a voting machine of candidates 
for nomination at a primary election are constitutional. 
Quaremba v. Allan. Supreme Ct. . i Sika ok OM 


Since the right of children to a thorough and efficient 
system of education is a fundamental right guaranteed by 
the New Jersey constitution, the courts must afford an 
appropriate remedy to redress a violation; the Court con- 
sequently orders here that, for the school year 1976-77 (if 
the other branches of government fail to devise and enact 
a constitutional system of education for that year), mini- 
mum support aid and save-harmless funds shall not be 
disbursed as provided under the existing statutes but shall 
be distributed in accordance with the incentive equalization 
aid formula of N.J.S.A. 18A:58-5b, 6.3. Robinson v. Cahill. 
Supreme Ct. Sa eae) Oe: Fo oss 


It is one thing for the Division of Civil Rights to find that 
a given person has been discriminated against and give 
him relief, but a remedy on a class quota basis exceeds its 
statutory power and is violative of the Federal and New 
Jersey Constitutions. Lige et al v. Town of Montclair et al. 
RS PMDIN GS oe babe chant theme ment Tc os wink ene a 560 


A professor at a State college must resign his position 
before taking a seat in the Legislature under Art. IV, § 5, 
Par. 4 of the New Jersey Constitution. Attorney General’s 
Formal Opinion No. 10 - 1975 735 


The Governor of New Jersey may not convert the posi- 
tion of New Jersey member of the Waterfront Commission 
of New York Harbor from part-time to full-time by execu- 
tive order except in an emergent situation or on the basis 
of a legislative act or constitutional mandate. De Rose v. 
Byrne. Chan. Div. 819 


The double jeopardy clause of either the Federal or the 
State Constitution does not bar the State from appealing 
from a judgment of acquittal entered pursuant to R. 3:18-2 
after the jury has returned a verdict of guilty; R. 2:3-1(b) 
(3), which permits such an appeal, is therefore not uncon- 
stitutional. State v. Kleinwaks. Supreme Ct. 882 


Although Schneckloth v. Bustamonte is dispositive of de- 
fendant’s federal constitutional argument, each state has 
the power to impose higher standards on searches and 
seizures and, under art. I, par. 7 of the New Jersey Consti- 
tution, the validity of a consent to a search, even in a non- 
custodial situation, must be measured in terms of waiver, 
i.e., where the State seeks to justify a search on the basis 
of consent it has the burden of showing that the consent 
was voluntary, an essential element of which is knowledge 
of the right to refuse consent; to have prospective effect. 
State v. Johnson. Supreme Ct. .. 897 


In a non-custodial situation, such as here, the police 
would not necessarily be required to advise the person of 
his right to refuse to consent to the search; only, in such a 
situation, if the State seeks to rely on consent as the basis 
for a search, it has the burden of demonstrating knowledge 
on the part of the person involved that he had a choice in 
the matter. State v. Johnson. Supreme Ct. ........... 897 





State constitutional provisions governing the form and 
content of legislation preclude the use of the General Ap- 
propriations Act for fiscal year 1975-76 to effect transfers 
from the Motor Vehicle Liability Security Fund and the 
Unsatisfied Claim and Judgment Fund established by per- 
manent laws, to the General State Fund. Attorney Gen- 
eral’s Formal Opinion No. 15-1975 ...................; 907 

There would be substantial compliance with the required 
procedure for publishing a proposed amendment to the 
State Constitution if the proposed Equal Rights Amendment 
were published three months prior to the general election 
in daily newspapers circulating widely in all counties and 
as soon as practicable thereafter in a weekly newspaper in 
each county with no daily newspaper. Attorney General’s 
Formal Opinion No. 22 - 1975 ‘ 1070 

Principles of substantive due process in the New Jersey 
constitution, like the federal due process clause, make 
the constitutionality of governmental price regulation de- 
pendent on neither the existence of an “emergency” nor 
any determination that the industry regulated is ‘‘affected 
by a public interest” in some special manner; plaintiffs 
have produced no evidence here to overcome the rent con- 
trol ordinances’ presumption of validity. Hutton Park 
Gardens v. West Orange Town Council. Supreme Ct. .. 1081 

It need not be determined here whether present economic 
conditions constitute an “emergency” warranting a denial 
to a landlord of a fair return, nor need the difficult question 
of just how far the State may impose on rights of private 
property in times of emergency be explored, since the 
record here does not disclose that the rent control ordin- 
ances under review impose any such drastic burden on 
landlords. Hutton Park Gardens v. West Orange Town 
Council. Supreme Ct. . 1081 

In ordinary circumstances, price controls that do not 
permit an economically efficient operator to obtain a ‘‘just 
and reasonable” return on his investment are deemed con- 
fiscatory; the burden of proof is heavily upon the parties 
alleging confiscation to demonstrate it, and plaintiffs have 
not tendered evidence as to any of the factors a court 
would have to consider to determine whether the rent con- 
trol ordinances here failed to permit a just and reasonable 
return. Hutton Park Gardens v. West Orange Town Council. 
Supreme Ct. ‘ 1081 

Althcugh rent control ordinances that are so restrictive 
as to facially preclude any possibility of a just and reason- 
able return can be struck down as facially confiscatory, an 
ordinance is not rendered facially unconstitutional by the 
fact that it does not expressly include a provision assuring 
a just and reasonable return in its regulatory mechanism; 
every rent control ordinance must be deemed to intend, 
and will be so read, to permit property owners to apply to 
the local administrative agency for relief on the ground 
that the regulation entitles the owner to a just and reason- 
able rate of return. Hutton Park Gardens v. West Orange 
Town Council. Supreme Ct. .. Bie 1081 

Deciding whether a rent regulation permits a just and 
reasonable return requires consideration of the value of the 
rental property, the reasonable expense of operating the 
property, the income, the rate of return on the value of the 
property actually permitted by the rent regulation, and the 
minimum rate of return that would be just and reasonable 
for that property. Troy Hills Village v. Twp. Council of 
Parsippany-Troy Hills. Supreme Ct. ............... 1083 

Constitutional challenges to rent-leveling ordinances are 
not rate-fixing cases, and courts should not be concerned 
with balancing competing interests and determining what 
is the “‘best’’ rate level; rather, their sole task is to deter- 
mine the lowest constitutionally permissible rate. Troy 
Hills Village v. Twp. Council of Parsippany-Troy Hills. 
Supreme Ct. , TRON ee See: 1088 

A fuller examination of the advantages and disadvantages 
of these [discussed] methods is left to subsequent cases; 
however, to assist the lower courts in resolution of future 
cases, general guidelines are set forth to be followed when 
evaluating figures that various parties proffer as repre- 
sentative of the ‘‘just and reasonable” or constitutionally 
minimal rate of return. Troy Hills Village v. Twp. Council 
of Parsippany-Troy Hills. Supreme Ct. . 1088 

As to plaintiff’s challenge that the rent control ordinance 
here is confiscatory as applied, they must exhaust their 
administrative remedies by applying for rent reviews pur- 
suant to the hardship provisions of the ordinance. Brunetti 
v. Borough of New Milford. Supreme Ct......_.. 1092 


CONSUMER PROTECTION 


The provisions of the Cable Television Act, N.J.S.A. 
48:5A-1 et seq., are broad enough to authorize the promul- 
gation of rules and regulations regarding consumer de- 
posits, billing and discontinuance of service. In re N.J. 
Cable Television Ass’n. App. Div. .................... 191 


The non-disclosure of a material fact unknowingly and 
by reason of inadvertence does not constitute an unlawful 
practice under the Consumers Fraud Act and, however 
broad the authority of the Attorney General to promulgate 
such rules and regulations as may be necessary to effectu- 
ate the purpose and policy of the Act, it does not extend to 
or authorize the promulgation of any regulation that would 
nullify and run counter to the express language and specific 
limitations of the statute from which that authority stems. 
Fenwick v. Kay American Jeep, Inc. App. Div. .... 864 


CONTEMPT 


The attorney-client relationship would not require or 
justify silence in a situation where the integrity of the rule 
of law was at stake but, on the record here, however poor 
their judgment in the course of conduct they followed, 
appellants’ silence did not constitute a contempt of court; 
query, whether their conduct was in violation of the Dis- 
ciplinary Rules. In re Michael Callan. Supreme Court.. 174 


Defendant’s convictions for contempt here rest upon sep- 
arate incidents, though occurring over a short period of 
time, and the two six-month sentences were entirely appro- 
priate and did not constitute a denial of his right to trial 
by jury; that defendant’s actions did not occur during trial 
but during sentencing is a distinction without a difference: 
his contemptuous conduct occurred in open court and was 
ing witnessed by the judge. State v. Gonzalez. App. 

iV. . . 687 
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Contempt, Cont’d 

Whether the witness’ refusal to testify is based on moral 
conviction or principle is not controlling; whatever his rea- 
son, good or bad, the question is whether there is a sub- 
stantial likelihood that continued confinement will cause 
him to change his mind and testify. Catena v. Seidl. Su- 
preme Ct. ............ 759 

Confinement cannot be used to punish a witness for re- 
maining silent; since it now appears that there is no sub- 
stantial likelihood, evaluating all of the facts in this case, 
that further confinement will serve any coercive purpose 
and cause the witness to testify, no legal basis for the 
continued confinement exists and it must be terminated. 
Catena v. Seidl. Supreme Ct. .............. 


CONTRACTS 


Clause in construction contract providing for arbitration 
of questions that ‘‘may arise under the contract and in the 
performance of the work” construed as applying to con- 
tract disputes arising after completion of the work and not 
only to disputes arising during the work. Hudik-Ross, Inc. 
v. 1530 Palisade Avenue Corp. App. Div. ............... 7 

Affirmed essentially for the reasons expressed by the 
trial court at 126 N.J. Super. 179 (County Ct. 1973). Time- 
DC Inc. v. Tappin’s, Inc. App. Div. ................... 217 

A school district’s financing of a project is not limited to 
the specific appropriation made therefor, and a school dis- 
trict may enter into contracts whose terms carry the seed 
potential of bringing the project’s total expenditure above 
the original specified funding therefor. Harsen v. Bd. of 
Education of Twp. of West Milford. Law Div. ......... 311 

Terms may be implied when it appears that the parties 
must have intended them and have only failed to express 
them or because they are necessary to give business effi- 
cacy to the contract as written; the arbitrators’ action in 
making the interpretation here constitutes no ground for 
vacation of their award. Harsen v. Bd. of Ed. of Twp. of 
West Aiiiford: Law DIvV. okie cen ee cew ccwdaun 311 

It may reasonably be inferred that the parties intended 
that attorneys’ fees and costs would be subject to indemni- 
fication under the contract providing indemnity for any and 
all loss or liability by reason of death, personal injury or 
property damage arising out of construction work. Bethle- 
hem Steel Corp. v. K.L.O. Welding Erectors, Inc. App. 
MOLY cae RE Me MRR IS screek an ds PAOD wad rrceahralic oy iy 332 

Although a public agency cannot change the contract 
price simply because the successful bidder can obtain 
materials or services at a lower cost than initially esti- 
mated, where there is, as here, a mutual mistake of a 
material fact, brought about by the fraud of other parties, 
and the injury would fall on the public and can be remedied 
without loss to the contractor, equitable relief in the form 
of reformation may be invoked. Edward D. Lord, Inc. v. 
Municipal Utilities Auth. of Lower Twp. App. Div. .... 521 

The specifications and ‘‘no damage’”’ clause in the State’s 
contract, which expressly imposed upon the contractor the 
obligation to ascertain the provisions of right of way agree- 
menis relating to the bid and work and which prohibited a 
claim for additional compensation on account of delays in 
acquiring rights of way, must be strictly applied; the fact 
that both parties mistakenly assumed the right of access 
was available does not entitle the contractor to damages. 
oo Contracting Co. v. State of New Jersey. Law 

iv. Shope assay 

Nothing in the circumstances here justified anything but 
the application of the normal measure of damages for a 
purchaser’s breach of a contract to buy real property— 
the difference between the contract price and the market 
value at the time of the breach; Giumarra v. Harrington 
Heights distinguished. Thomas F. Ruane Development 
Corp. v. Landmark Development Co. App. Div. 639 

If the fact be that the signed writing here was only con- 
ditionally delivered to the purchasers’ attorney, in effect 
in escrow, on the understanding that it was not to be 
deemed delivered until the deposit was forwarded to him, 
then, when the deposit had not been forwarded after a rea- 
sonable time had elapsed, the sellers were justified in their 
conclusion that a contract had not come into existence. 
Barbetta Agency v. Sciaraffa. App. Div. .......... tee 

The proper rule to apply to a misrepresentation or con- 
cealment in a contract situation is the same as in a tort 
action, and the indemnitor here is released from being 
_ by his undertaking. Huck v. Gabriel Realty. Law 

MV. ............ SSP ory ce Tee ets APOLLON choc recat ae 943 

The jurisdiction of the Court of Chancery over contracts 
between husbands and wives is inherent, and subsequent 
divorce does not affect this jurisdiction. Zuhlcke v. Zuhlcke. 
Chan. Div. MOOD ..... 961 

_Where plaintiff college faculty members had a vested 
right in tenure, which could legally be divested only if con- 
tractually defined conditions occurred, the proof of exist- 
ence of those conditions as a justifiable reason for ter- 
minating their status plainly was the burden of the 
defendants, and there was adequate evidence to support 
the trial court’s finding that they failed to establish bona 
fide causation. American Ass’n of University Professors v. 
Bloomfield College. App. Div. 1003 


COPYRIGHT 


Federal copyright laws do not preclude the application 
of New Jersey’s statutory and common law of unfair com- 
petition, which prohibits the practices of defendants here in 
their duplication and distribution of the musical tapes and 
records produced by plaintiff. Columbia Broadcasting Sys- 
tem, Inc. v. Melody Recordings, Inc. App. Div. 584 


CORPORATIONS 


Professional Corporations: A Reappraisal, by Martin R. 
Goodman and William T. Knox IV .............. 65 and 90 

Where corporate derelictions can be isolated and fixed 
to particular persons, the corporation’s lack of moral re- 
sponsibility in that situation should be synonomous with the 
moral defects of the responsible individuals; if, as a con- 
sequence, the corporation has purged itself of the offending 
individuals and they are no longer in a position to dom- 
inate, manage, or meaningfully influence the business and 
operations of the corporation, the responsibility of the 
corporation should then be assayed, not upon the moral 
infirmities of the removed malefactors, but upon the in- 


tegrity of the persons who remain in ownership and control 
of it. Trap Rock Industries, Inc. v. Sagner. App. Div. .. 360 

The value of the apartment complex owned by petitioner 
was properly included in its net worth for the purpose of 
determining the amount of corporate business tax payable 
by it even though it held title to the property solely as a 
nominee for the benefit of others. Somerset Apartments, 
Inc. v. Director, Division of Taxation. App. Div. 686 

Although proposed merger is in technical compliance 
with N.J. Business Corporation Act and is not prohibited 
by SEC regulations, a preliminary injunction will be issued 
to restrain a corporation from ‘“‘going private’’ where the 
pleadings and undisputed facts raise serious questions as 
to the fairness of the “‘freeze-out” of the minority stock- 
holders. Berkowitz v. Power/Mate Corporation. Chan. 
[CLS Avnet ee aie aaa at a ah Sena ce mnee ae ae toi Sve Oe 


COUNTIES 

F.H.A. financed sales should not be excluded as a class 
from a sales-ratio study in establishing a county equaliza- 
tion table for the apportionment of county taxes among the 
taxing districts, but, once the sales price in such a sale is 
shown to have been substantially distorted by extra- 
ordinary charges attributable to F.H.A. financing, so that 
it does not reflect the true consideration for the property 
as between the buyer and the seller, it should be discarded 
and not used in the sales-ratio study. (Modifying 127 N.J. 
Super. 588 (1974).) City of Trenton v. Mercer Co. Bd. of 
Taxation. Supreme Court ............................. 158 

The policy of defendant county requiring that, as a con- 
dition precedent to any county improvement of a section of 
county highway located within a municipality, the munici- 
pality must acquire at its own expense and convey, at no 
cost, to the county, all necessary interests in lands is in- 
valid. Twp. of Wayne v. County of Passaic. App. Div. .. 176 


Defendant municipalities may not disobey the order of 
the county Board of Taxation to revalue their taxable real 
property because of the mere uncertainty over what tax 
policy the Legislature or the Supreme Court may adopt 
pursuant to Robinson v. Cahill. Middlesex County Bd. of 
Taxation v. Borough of Sayreville. App. Div. .. 241 

No specific plan or method has been prescribed in the 
carrying out of the equalization of aggregates of assess- 
ments and any reasonable and efficient method may be 
employed; there devolves upon the county boards of tax- 
ation only the duty of effectuating this process so as to 
secure, to the most feasible limit, a fair distribution of 
the common tax burden and to minimize as much as 
possible the unfair or disparate allocation of the joint tax. 
Sayreville v. Middlesex Co. Bd. of Taxation. App. Div. 303 

A County Park Commission is bound by the compulsory 
bidding provisions of the Local Public Contracts Law. Pied 
Piper Ice Cream, Inc. v. Essex Co. Park Comm’n. App. 
Div. . 304 

Even though the supplying of ice cream products is a 
discretionary service, it is within the broad concept of 
‘police power’ and N.J.S.A. 40A:11-4 controls in the 
awarding of a contract to perform such service by a County 
Park Commission. Pied Piper Ice Cream, Inc. v. Essex Co. 
Park: Comm Rs App: Divs, ......<..c.c0c0esecc deg eeees 304 


It is not an abuse of discretion for a county clerk to 
afford affiliated primary candidates a line of their own. 
Quaremba v. Allan. Supreme Ct. .................. . 827 


The statutory term for county counsel mandated by N.J. 
S.A. 40A:9-43 is not incompatible with the rule-making 
power of the Supreme Court or with DR 2-110(B)(4), and 
the services of county counsel may not be terminated by 
the board of freeholders simply because a majority of the 
board assert they have no confidence in him as county 
counsel, nor may the board of freeholders strip county 
counsel of his prerogatives by appointing assistants and 
assigning his duties to them. Pillsbury v. Bd. of Chosen 
Freeholders of Monmouth County. Law Div. 545 

Ch. 141, P.L. 1974, although it affects only the Union 
County charter study plan, was not special legislation and 
is constitutional and valid; consequcatly, the initial elec- 
tion under the plan will elect only three freeholders to 
replace those whose terms are about to expire and the six 
other incumbents will continue in office. Epstein v. Long. 
Law Div. eee ee. FAG 


It would be essentially unjust to permit the receiver for 
Hudson County Employee’s Pension Commission to reopen 
those cases in which the pensioner made his application in 
the good faith belief that he met the statutory requirement 
for entitlement and subsequently relied upon the pension 
award; procedure and standards for reconsideration of 
pension awards set forth. Skulski v. Nolan. Supreme Ct. 713 

N.J.S.A. 40A:9-5, providing for transfers, insofar as it 
applies to county employees, applies only to employees in 
counties of the first and second classes. Gudgeon v. Ocean 
Co. Bd. of Freeholders. App. Div. 718 

The procedures for review set forth in N.J.S.A. 40:41A-107 
and 40:41A-108 apply to the direct petition and referendum 
sections of the Optional County Charter Law, N.J.S.A. 
40:41A-19 et seq. and petitioners here have the right to 
amend an insufficient petition for referendum as specified 
therein; however, in order to be counted as qualified voters, 
the signers must be registered voters of the county as of the 
last date of filing of the original petition. Citizens for Char- 
ter Change in Essex County v. Caputo. App. Div. 1022 

The county adjuster is clearly the appropriate official to 
represent the State at the final commitment hearing; since 
the obligation for the costs of prosecution falls upon the 
county, this responsibility must include the duty of prose- 
cuting the commitment and furnishing the legal repre- 
sentation attendant thereon. In re application for the com- 

nitment of Zachery Alfred. App. Div. . 1042 


COURTS 

The Supreme Court, as the exclusive repository of the 
State’s power to regulate the practice of law, possessed 
the power to adopt R. 1:21-7, regulating contingent fees, 
and to do so without first holding an evidentiary hearing. 
American Trial Lawyers Ass’n v. New Jersey Supreme 
Court. Supreme Court ........................... . 42 

Report of the State Bar Committee on Court Moderniza- 
SEER oo isin ei ertdiors pea ce Ey s bs SINTER EN OR eOoRa SO . 233 
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Probation officers are State judicial employees whose 
employment is subject to the directives of the Supreme 
Court which make clear that they are expected to work as 
many hours, within reason, as may be necessary to per- 
form their duties, and collective negotiations with respect 
to fixed hours of work or overtime are forbidden. Passaic 
County Probation Officers’ Ass’n v. Passaic County. —_ 
Div. . 
Report of the N.J. Supreme Court’s County District 
Court Committee ......... Sate n> Eo 
Report of the State Bar Association’s Municipal Courts 
COMIC Crh aod cage see ase adie 473 
Since the right of children to a thorough and efficient 
system of education is a fundamental right guaranteed by 
the New Jersey constitution, the courts must afford an 
appropriate remedy to redress a violation; the Court con- 
sequently orders here that, for the school year 1976-77 (if 
the other branches of government fail to devise and enact 
a constitutional system of education for that year), mini- 
mum support aid and save-harmless funds shall not be 
disbursed as provided under the existing statutes but shall 
be distributed in accordance with the incentive equalization 
aid formula of N.J.S.A. 18A:58-5b, 6.3. Robinson v. Cahill. 
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CREDITORS’ RIGHTS 
In supplementary proceedings, third persons may be ex- 
amined only as to assets of the judgment debtor and can- 
not be required to make disclosure of their individual as- 
sets, but a third party may not avoid discovery by merely 
asserting his ownership, and where, as here, the judgment 
creditor furnishes sufficient information to raise a reason- 
able doubt of the ownership of the property in question, the 
issue is amenable to clarification through reasonable dis- 
covery. Davis Acoustical Corp. v. Skulnik. App. Div. .. 24 
If wage execution holders wish to suspend proceedings, 
they should either utilize N.J.S.A. 2A:17-55 or pursue their 
collections so as not to cause injury to others, and inter- 
ference, without the benefit of court order, with the run- 
ning of a wage execution and negligence in collection efforts 
may amount to such a disregard of the rights of others as 
to effect a postponement of one’s priority position to that 
of a junior wage execution holder. Family Finance Corp. 
v. William Jenkins. Essex Co. Dist. Ct. ee 
A fully perfected security interest in an account receiv- 
able is superior to the lien of a subsequent judgment cred- 
itor who levied upon that account prior to default on the 
part of the debtor in the secured transaction. Shaw Mudge 
& Company v. Sher-Mart Manufacturing Co., Inc. App. 
Div. . abit Ren Nei ame 358 
The granting of a motion for involuntary dismissal at 
close of plaintiff’s proofs is improper where a justifiable 
inference from the proofs was that a conveyance by debtor 
either preferred certain creditors or was part of an illicit 
arrangement to preserve some of the debtor’s assets for 
him. Zucker v. Silverstein. App. Div. 519 
In action on note executed in conjunction with home re- 
pair contract, interest may be awarded only to the extent 
it has accrued at the time of default, and recovery for 
unearned finance charges is denied; an attorney’s fee of 
20% of the amount due is reasonable and will be allowed. 
New Jersey Mortgage and Investment Corp. v. Young. 
Law Div. 643 
The declaration of trust concerning mutual fund shares 
and all accumulations thereto signed by the deceased cre- 
ated a valid inter vivos trust and the execution of a will 
naming another as residuary legatee did not change the 
beneficiary of the trust; making the trust res accessible to 
the deceased settlor’s creditors does not do violence to the 
trust under the circumstances here any more than it does in 
savings deposit situations. In Re Estate of Kovalyshyn. 
Hudson Cty. Ct., Probate Div. 830 
Three days’ notice to defendant debtor of the impending 
private sale of the repossessed automobile was not com- 
mercially reasonable under the circumstances here, and 
disposing of the automobile for $50.00 when only minor 
repairs would have made it operational was tantamount to 
conducting a sale in a manner that was not commercially 
reasonable; the secured party here must be deprived of 
his right to maintain a deficiency suit. Franklin State Bank 
v. Parker. Union County District Ct. 1022 
The sureties here were not required to file financing state- 
ments and the Uniform Commercial Code does not impair 
their equitable right of subrogation; the sureties’ right to 
the funds is thus superior to the claim of plaintiff factor 
who filed a security agreement and financing statement in 
accordance with the UCC. Steviee Factors, Inc. v. State of 
New Jersey. Chan. Div. 1054 
U.S. v. Moore. U.S. Supreme Ct. 1096 


CRIMINAL INJURIES COMPENSATION ACT 

An award of damages under the Criminal Injuries Com- 
pensation Act is only to be made to or for the benefit of 
dependents of the deceased victim, and the Legislature did 
not intend that damages should be measured in the same 
manner as under the Wrongful Death Act. In re Carr. APP: 
Div. ; 


CRIMINAL LAW 

U.S. Supreme Court’s Work, Review Of Decisions In 
Criminal Law Cases 94, 118, and 138 
Accomplices 

Since the testimony of an accomplice favorable to the 
State is to be carefully scrutinized and assessed in the 
context of possible interest, defense counsel should have 
been permitted to develop the lesser sentence exposure 
the State’s witness had here; but such proof would have 
been only cumulative here to the other evidence as to his 
possible motive to cooperate with the State. State v. Gray. 
Supreme Ct. 406 


Armed Robbery 

The offense of atrocious assault and battery constitutes 
a distinct criminal affair and is not an integral part of the 
offense of armed robbery; merger of the first into the sec- 
ond could only serve to encourage injury to robbery vic- 
tims. State v. Hundley. App. Div. 625 
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CRIMINAL LAW, Cont’d 
Arson 

Where the act of arson was an integral part of the crime 
of burning a building with intent to defraud, the arson con- 
viction merges with the latter and must be vacated. State 
v. Sotteriou. App. Div. .......... es ear 


Assault 


An instruction that one who jostles a police officer in the 
course of resisting arrest may be found guilty of commit- 
ting an assault upon a police officer, since the unlawful 
intent is implicit in the — act, is proper. State v. 
Moriarty. App. Div. . 47 

An intention that one act give rise to the separate crimes 
of atrocious assault and assault upon a police officer, per- 
mitting punishment for both, cannot be ascribed to the 
Legislature and the prosecutor in the exercise of his sound 
discretion should normally elect upon which one to prose- 
cute; a sentence may be imposed only on one of the 
offenses. State v. Moran. App. Div. 903 

An officer can exhibit his authority other than by present- 
ing his shield, and there was ample evidence here from 
which a jury could determine that the assaulted officer had 
exhibited his authority. State v. De Grote. Law Div. .. 1025 

If an officer is actually engaged in fresh pursuit he will 
be deemed to be in the performance of his duty for the 
purpose of N.J.S.A. 2A:90-4 (assaulting a police officer) 
even though the pursuit may not be legal according to New 
Jersey’s Uniform Law on Fresh Pursuit. State v. De Grote. 
Law Div. 1025 


Bail 

A governor has no power to allow bail when issuing his 
arrest warrant under the Uniform Criminal Extradition 
Act; a fortiori, a successor governor has no power to 
amend a fully executed arrest warrant issued by his pre- 
decessor for the —— of inane bail. In re Lucas. Law 
Div. os 825 


Competency 

The test of Aponte v. State that defendant be able in- 
telligently to consult with counsel and plan his defense 
dees not rest upon the ability of counsel or the world to 
receive and understand a grandiose or bizarre scheme; 
defendant here can comprehend his position, can communi- 
cate that position with counsel and accordingly can assist 
in the planning of his defense; no more than that is re- 


quired. State v. Snell. App. Div. 998 
Concealed Weapons 

U.S. v. Powell. U.S. Supreme Ct. 1096 
Conspiracy 


At the close of the State’s case here, the evidence plainly 
supports an inference beyond a reasonable doubt that de- 
fendant, an attorney, knew the funeral bill to be fraudulent 
and the transmittal by him of that bill was by virtue of a 
conspiracy with another to defraud the administrator and 
obiain money from him by false pretenses; it was more 
than adequate to withstand a motion for acquittal. State v. 
Lemken. App. Div. rE 904 


Credit Cards 

Under the circumstances presented, the exercise of 
prosecutorial discretion to proceed under the forgery stat- 
ute rather than the credit card act was of doubtful wisdom, 
which, while not requiring reversal, entitles defendant to 
an appropriate modification of his sentence. State v. Gled- 
DN Te ooo se vine cn ss stwtenvehe essen se siee 558 

The provisions of the forgery statute, N.J.S.A. 2A:109-1 
(b), are not inconsistent with the provisions of the credit 
card statute, N.J.S.A. 2A:11-40 et seq., so as to preclude 
the prosecution and sentencing under either statute of one 
who illegally uses a oe credit card. State v. Gledhill. 
3 SE er rere amen eer tee re Fei ys 558 


Cruelty to a Child 

“Willful,” as used in the definition of child neglect in 
N.J.S.A. 9:6-1, requires an act that is intentionally or 
purposely committed, as distinguished from actions that 
are inadvertent or accidental; this reasoning is applicable 
to N.J.S.A. 9:6-3 and there was no error here in the failure 
of the trial judge to charge that intent in the sense of evil 
motive was an element of — to a child. State v. 
Rivera. App. Div. . 478 


Defalcations 


N.J.S.A. 2A:135-3 is addressed to defalcations in the 
financial affairs of a public agency and does not include 
within its proscriptions against obtaining a “thing of 
value’”’ the services of a ee — State v. 
Makwinski. Law Div. . 543 


Doubie Jeopardy 


A plenary trial de novo on appeal to the County Ccurt of 
the lesser charge of which defendant was found guilty in 
the municipal court, in the absence of a record of the trial 
below, did not constitute double jeopardy. State v. Higgins. 
App. Div. 177 

Where the conduct of a public employee which forms the 
basis of disciplinary proceedings may also constitute a 
violation of the criminal law, the absence of a conviction, 
whether by reason of nonprosecution or even acquittal, 
bars neither prosecution nor finding of guilt for misconduct 
in office in the disciplinary proceedings. Sabia v. City of 
Elizabeth. App. Div. 200 

U.S. v. Young. Third Circuit 224 

Where a juvenile violated the conditions of his probation 
after an informal hearing at which he admitted the allega- 
tions of breaking and entering and larceny, compelling 
him to appear at a formal hearing on the original charges 
before a judge unacquainted with the matter does not con- 
stitute double jeopardy but is necessary to maintain mean- 
ingful jurisdiction over the juvenile, since probation viola- 
tions subsequent to an informal hearing can not be the 
basis for a commitment. In re J.J., a juvenile. Juv. & 
Dom. Rel. Ct 


Where defendant was convicted of conspiracy to distrib- 
ute and possession with intent to distribute hashish in the 
U.S. District Court for the Southern District of New York, 
neither N.J.S.A. 24:21-25 nor the prohibition against double 
jeopardy bar his subsequent conviction for distribution in 
New Jersey of 50 pounds of the hashish that was the subject 
of the federal convictions; the two prosecutions did not in- 
volve the same offense, and it cannot be said that the State 
prosecution was unreasonably or improperly en State 
eA iil ine 2. c U0 | | aah i nian ee Ete ee aay 687 


Jeopardy attaches to municipal court oouiieans, and 
retrial is barred if the only reason for declaring a mistrial 
is to afford the State an opportunity to strengthen its case 
by correcting prosecutorial inadequacies; here, although 
a continuance differs from a mistrial, where the two-week 
continuance was an unreasonable break in the trial’s con- 
tinuity and was caused by the State’s inexcusable neglect, 
and the defendant apprised the court promptly and fairly 
of the constitutional implications of the situation, a resump- 
tion of the trial would constitute double jeopardy. State v. 
O’Keefe. Law Div. 8 ieee a See he eink e aiceISES 688 


Where there is lacking, as here, a nexus between the sale 
and the possession, it cannot be said that the charge of 
possession, following a previous indictment for distribution 
of narcotics, involves the same conduct or the same crim- 
inal episode; there was no violation here of the underlying 
policies of the prohibition aan double jeopardy. State v. 
Vasquez. Law Div. 824 


The double jeopardy om of either the — or tee 
State Constitution does not bar the State from appealing 
from a judgment of acquittal entered pursuant to R. 3:18-2 
after the jury has returned a verdict of guilty; R. 2:3-1(b) 
(3), which permits such an appeal, is therefore not uncon- 
stitutional. State v. Kleinwaks. Supreme Ct. ........... 882 

WS; v. DiSiivi0. Thind Circuit ..... 2.26... ..c023655 908 

The principles of double jeopardy are not offended where 
a defendant has been previously convicted of violations of 
the Motor Vehicle Act and later is indicted for violation 
of the criminal law, even though both charges arise out of 
the same fact situation. State v. Tamburro. App. Div. 1064 


US. v. Zimmerman, U.S. Dist. Ct. ................. 1096 


Duress 

Judgment affirmed substantially for the reasons in the 
opinion reported at 126 N.J. Super. 565 (App. Div. a 
State v. Dissicini. Supreme Ct. 


Entrapment 

Law enforcement authorities may not disavow an in- 
formant and disclaim responsibility for his actions when 
he entraps someone because they had no knowledge and 
did not approve of the entrapment, and the trial court’s 
instruction that there could be no entrapment unless the 
informant ‘‘was acting with the consent of the police and as 
their agent” was incorrect and ented —— State 
v. Talbott. App. Div. ..... . B41 


Escape 


A prisoner in a Work Release program who, on his way 
back from work, intentionally undertakes to depart from 
the custody or control of the institution without the consent 
of the official in charge has committed the offense of escape 
under N.J.S.A. 2A:104-6 notwithstanding the absence of 
fraud or force. State v. Walker. App. Div. ............. 137 


Extortion 


If the giving and taking of the money was a pure gift, 
whatever the donor’s originating motivation, and not un- 
derstood as compensation for the performance by the 
public officer of his duties, there could be no culpability 
under N.J.S.A. 2A:105-1, and the failure to the trial court 
rs so charge was reversible error. State v. Savoie. Supreme 

Ee erate bin baiaha saabumk erin nasasexGhieee 622 

Under N.J.S.A. 2A: 105-1, the unlawful taking of money or 
thing of value by a public officer need not be coercive. 
State v. Savoie. Supreme Ct. = 622 


False Information 


One who gives police a false story about purported 
crimes violates N.J.S.A. 2A:148-22.1. State v. Sotteriou. 
SL DUALS As Sa eels eye ey oa see 312 

The ‘‘exculpatory no’’ answer without any affirmative, 
aggressive or overt misstatement on the part of a de- 
fendant does not come within the proscription of N.J.S.A. 
2A:148-22.1, which prohibits the willful giving of false in- 
formation with respect to the commission of a crime to a 
law enforcement officer. State v. Pandozzi. App. Div. . 953 


False Swearing 


A public employee who testifies under the compulsion of 
N.J.S.A. 2A:81-17.2a et seq., but gives false testimony, may 
be prosecuted for false swearing, a misdemeanor, as well 
as perjury, a high misdemeanor, since the statute uses the 
term ‘‘perjury” in the generic sense of false testimony. 
State v. Mullen. Supreme Ct. .. 406 


Felony Murder 

N.J.S.A. 2A:113-1 indicates an intention on the part of 
the Legislature to extend criminal responsibility beyond 
that imposed upon a felon at common law and to hold liable 
all participants in an armed robbery for deaths that occur 
during the commission of the crime; the trial court here 
properly denied defendant’s motion to dismiss the indict- 
ment charging him with the felony murder of his co-par- 
ticipant in an armed robbery who was shot and killed by 
one of the victims. State v. Canola. App. Div. 801 


Flight 

There was no reversible error here, although instructions 
to the jury in the case of defendant’s flight might better 
avoid use of the word ‘“‘unexplained,’’ which might be mis- 
understood to impose a burden upon defendant which is not 
his; the jury should be charged that flight, if factual, may 
be considered as evidence of consciousness of guilt only 
after a determination from all the evidence that the pur- 
pose of the departure was to evade accusation or arrest. 
Biate v. Apostolis, ANP DIV. ...... 6.6.56. .0.ceesceneaes: 391 





Forgery 

The provisions of the forgery statute, N.J.S.A. 2A:109-1 
(b), are not inconsistent with the provisions of the credit 
card statute, N.J.S.A. 2A:11-40 et seg., so as to preclude 
the prosecution and sentencing under either statute of one 
who illegally uses a forged credit card. State v. — 
SEUSS C Oi eagain Se Sn raga ar oA ae ep tcernS 

Under the circumstances presented, the exercise o 
prosecutorial discretion to proceed under the forgery stat- 
ute rather than the credit card act was of doubtful wisdom, 
which, while not requiring reversal, entitles defendant to 
an appropriate modification of his sentence. State v. Gled- 
HU PESITIRO NGS 022. sch laau neous. ence cece eas 558 


Fornication 

Since the uncontradicted proofs here pointed to a charge 
of rape and not fornication, there was no reason for a 
fornication charge. State v. McPherson. App. Div. 742 


Fraud 

Where the act of arson was an integral part of the crime 
of burning a building with intent to defraud, the arson con- 
viction merges with the latter and must be vacated. State 
VA SOUETIOI PADD OMOIN, os oe. 2 as cues nse Gls oie ss ain't eke 312 

Affirmed essentially for the reasons stated by the Ap- 
pellate Division; at the end of the State’s case, there was 
ample basis to permit the jury to find beyond a reasonable 
doubt that defendant knew, when he submitted the bill to 
the estate, that a proper funeral as represented therein 
had not been performed. State v. Lemken. Supreme Ct. 904 

At the close of the State’s case here, the evidence plainly 
supports an inference beyond a reasonable doubt that de- 
fendant, an attorney, knew the funeral bill to be fraudulent 
and the transmittal by him of that bill was by virtue of a 
conspiracy with another to defraud the administrator and 
obtain money from him by false pretenses; it was more 
than adequate to withstand a motion for acquittal. State 
PESTREEN AU BIW 6: cn. ac ras towns cinawechiuncas dead 904 


Homicide 

Fetuses that are the victims of a criminal blow or wound 
upon their mother, and who are subsequently born alive, 
and thereafter die by reason of a chain of circumstances 
precipitated by such blow or wound, may be victims of 
murder; the victims here were persons within the meaning 
of the homicide laws on the date of the ean ee 
State v. Anderson. Law Div. ....... is 

The intentional taking of another’s s ‘life, even Pai 
based upon humanitarian motives, is sufficient ground for 
conviction of homicide; the fact that the victim is on the 
threshold of death or in terminal condition is no defense. 
In re Karen Quinlan. Chan. Div. ...................... 1033 


Intent 


. The admission of narcotic paraphernalia is relevant to 


show intent and knowledge with respect to charge of 
possession of heroin and the failure to give a limiting in- 
struction here was not reversible error. State v. Rajnai. 
SOG DL SIDS, aie eran eset oneewne ga Ge emer eas 358 


Intoxication 

Although N.J.S.A. 2A:139-3 requires proof of criminal in- 
tent, namely, receiving a vehicle knowing it to be stolen, 
and such knowledge can be negated through voluntary in- 
toxication, it was not plain error here for the trial judge to 
refrain from giving an intoxication charge because the 
evidence presented did not warrant it. State v. Ghaul. 
A CORD UR aire ORE Serer hea eee ee nierec err nee 350 


Kidnapping 

Where a victim is held as hostage, as here, any unlawful 
or forcible removal and detention will suffice to constitute 
a kidnapping. State v. Wooten. App. Div. .............. 718 


Larceny 


In the prosecution of a charge under N.J.S.A. 2A:170-30.1, 
which provides that larceny of property of the price or 
value of $200 or less constitutes disorderly conduct, judicial 
notice may be taken that the property stolen (here a box 
containing automobile tools and a tape deck recorder) was 
of some value. State v. Taylor. Bergen County Ct. ..... 289 

“Larceny from the person” includes the theft of money, 
goods or chattels which are within the immediate custody 
and control of the victim. State v. Blow. App. Div. .... 329 


Lewdness 


Held, on facts, that a reasonable jury could have found 
from the evidence the necessary element in proving open 
lewdness that the defendant intended that his act be seen. 
Se fae 0 One. | | nee 111 


The crimes of open lewdness and impairing the morals of 
a minor are separate and distinct criminal acts, and the 
evidence necessary to convict is clearly different; thus the 
defendant’s convictions of these crimes do not merge, but, 
since precisely the same conduct led to both convictions, 
separate sentences ought not be we, State v. South. 
App. Div. ... 1043 


Manslaughter 


Where the State’s position in the trial of a mother for 
manslaughter and child neglect is that the mother wilfully 
failed to provide proper and sufficient food and medical 
attention for her deceased seven-month-old child, evidence 
offered to show that the mother was similarly mistreating 
the child’s twin sister was inadmissible under Evidence 
a 55 and was so highly prejudicial as to mandate a new 
trial. 

Reversed, — N.J. — (A-89, Jan. 28, 1975) and the convic- 
tion for manslaughter reinstated and the conviction for 
child neglect vacated substantially for the reasons ex- 
pressed in the dissent. State v. Wright. App. Div. ...... 190 

A conviction of involuntary manslaughter is proper even 
though the victim is a co-conspirator who actively con- 
tributes to his own demise. State v. Sotteriou. App. Div. 312 
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CRIMINAL LAW, Cont’d 
Merger 
Where the act of arson was an integral part of the crime 
of burning a building with intent to defraud, the arson con- 
viction merges with the latter and must be vacated. State 
v. Sotteriou. App. Div. ................0.c0cceecees cee. 312 
The offenses of possession of marijuana with intent to 
distribute and maintaining premises which were resorted 
to by persons for the purpose of distribution have elements 
which are separate and distinct, and they do not merge. 
State v. Fariello. App. Div. ........................0... 361 


There is no bar in law to convictions for both possession 
(with or without intent) and distribution of precisely the 
same drug, with or without an unused residue; the legisla- 
ture intended each of certain specified components of a 
transaction or episode leading to and including the distri- 
bution of a controlled dangerous substance to be a distinct 
and separate offense, and, although where possession is a 
mere fleeting and shadowy incident of the sale only one 
offense has been committed, under the circumstances here 
there was no merger of possession with the sale of the same 
drugs. State v. Davis. Supreme Ct. ................... 601 

Here, as in State v. Davis, there are demonstrably dis- 
tinguishable criminal offenses; a charge of possession with 
intent to distribute in violation of N.J.S.A. 24:21-19(a)(1) 
seeks to condemn the transportation and placement of cer- 
tain drug substances in the stream of illegal commerce 
while one for distribution looks to the final step in drug 
trafficking—transfer to someone else—and the first offense 
does not merge with the second. State v. Ruiz and State v. 
Williams. Supreme Ct. ..............0.0.0.0.00.0.0.0... 603 


The offense of atrocious assault and battery constitutes 
a distinct criminal affair and is not an integral part of the 
offense of armed robbery; merger of the first into the sec- 
ond could only serve to encourage injury to robbery vic- 
tims. State v. Hundley. App. Div. ......... ...» 625 


There is nothing unfair in requiring one who has clearly 
admitted his guilt to a felony murder to serve a sentence 
he not only knew would probably be imposed as a result 
of his non-vult plea, but which he affirmatively bargained 
for here, where all participants to the plea had been un- 
aware that the armed robbery conviction would merge in 
the murder conviction and that, consequently, defendant 
could not be sentenced, as he feared, to consecutive terms 
of life imprisonment and a custodial term for the armed 
robbery charge. State v. Nichols. App. Div. ........... 884 

Where identifiably separate quantities of controlled dan- 
gerous substances were found at different locations in 
defendant’s household and the quantity and strength of 
the cocaine permitted an inference that it was intended for 
distribution to others and the quantity and nature of the 
marijuana permitted an inference that it was for personal 
use, separate convictions for possession and possession with 


pp. 

Div. . 961 
The crimes of open lewdness and impairing the morals 
of a minor are separate and distinct criminal acts, and 
the evidence necessary to convict is clearly different; thus 


the defendant’s convictions of these crimes do not merge, 
but, since precisely the same conduct led to both convic- 


_ tions, separate sentences ought not be imposed. State v. 


South. App: Div. .............<. 1043 


* Narcotic Drugs 


. 


In enacting N.J.S.A. 39:4-50, the legislative concern was 
not with the specific drug used, but rather with the effect 
that its ingestion would have; the testimony here was suf- 
ficient to establish that methaqualone can be considered a 
“narcotic” under the plain or generic meaning of that term 
under the statute. State v. DiCarlo. Supreme Ct. ...... 475 

There is no bar in law to convictions for both possession 
(with or without intent) and distribution of precisely the 
same drug, with or without an unused residue; the legisla- 
ture intended each of certain specified components of a 
transaction or episcde leading to and including the distri- 
bution of a controlled dangerous substance to be a distinct 


’ and separate offense, and, although where possession is a 


mere fleeting and shadowy incident of the sale only one 


- offense has been committed, under the circumstances here 


- 


. 


+ 


there was no merger of possession with the sale of the 
same drugs. State v. Davis. Supreme Ct. 601 


The declared policy of this State to help those who are the 
unfortunate victims of the drug trade requires that, at 
sentencing or on motion, a defendant should present all 
information pertaining to addiction so that an informed 
decision as to whether he should be transferred to a nar- 
cotics treatment center can be made, and trial judges 
should not be reluctant to actively solicit additional facts 
that may shed light on a claim of addiction and provide 
an adequate record that shows the reasons for his deter- 
mination. State v. Davis. Supreme Ct. .......... 601 


Here, as in State v. Davis, there are demonstrably dis- 
tinguishable criminal offenses; a charge of possession with 
intent to distribute in violation of N.J.S.A. 24:21-19(a)(1) 
seeks to condemn the transportation and placement of cer- 
tain drug substances in the stream of illegal commerce 
while one for distribution looks to the final step in drug 
trafficking—transfer to someone else—and the first offense 
does not merge with the second. State v. Ruiz and State v. 
Williams. Supreme Ct. ee a ee 603 

Possession with intent to distribute and distribution are 
separate stages in a proscribed course of conduct; here, 
where defendant was walking around with heroin in his hat, 
in light of the random selection from the bulk, the total 
quantity of ‘‘goods” possessed, and his manifest willing- 
ness to sell to a relative stranger, there was sufficient evi- 
dence to support a jury determination of possession with 
intent to distribute a controlled dangerous substance in 
packets not the same as those that were the subject mat- 


* ter of the distribution charge. State v. Jester. Supreme 
606 


Court 


In a prosecution for driving while under the influence of 
drugs, the expert who examined and tested the drug must 
be produced by the State to clearly establish the presence 
of the narcotic drug proscribed as well as the manner in 
which he reached such determination, and be subject to 
cross-examination. State v. Kraft. County Ct........... 655 


Where defendant was convicted of conspiracy to dis- 
tribute and possession with intent to distribute hashish in 
the U.S. District Court for the Southern District of New 
York, neither N.J.S.A. 24:21-25 nor the prohibition against 
double jeopardy bar his subsequent conviction for distribu- 
tion in New Jersey of 50 pounds of the hashish that was the 
subject of the federal convictions; the two prosecutions did 
not involve the same offense, and it cannot be said that 
the State prosecution was unreasonably or improperly pur- 

seca OOF 


sued. State v. Ableman. App. Div. ............. ; 
Defendant’s conduct of fleeing into a bathroom when po- 
lice entered apartment at which he was a visitor clearly 
evinced a consciousness of guilt not only with respect to 
the glassine envelopes containing starch he attempted to 
secrete but with respect to the 36 envelopes of heroin found 
elsewhere in the apartment; the denial of defendant’s mo- 
tion for acquittal at close of State’s case was therefore 
properly denied. Dissent. State v. Gaines. App. Div. .. 760 


Where there is lacking, as here, a nexus between the sale 
and the possession, it cannot be said that the charge of 
possession, following a previous indictment for distribution 
of narcotics, involves the same conduct or the same crim- 
inal episode; there was no violation here of the underlying 
policies of the prohibition against double jeopardy. State v. 
Wetsener AWRY a oice. 5 se snes oe vv adls'swsieie pene veee a . 824 


N.J.S.A. 39:4-50(a) does not require that the particular 
narcotic be identified; while mere participation in a meth- 
adone maintenance program does not subject a motor ve- 
hicle operator to a charge of violating this statute, where 
defendant exhibited unmistakable symptoms of being un- 
der the influence of a narcotic and unfit to operate a motor 
vehicle, participation in such a program will not immunize 
= from its application. State v. Tamburro. Supreme 

(AERIS ARMS Ty eS or Ge ona ance eee pc enw a ere a 937 


Since the injury here, namely the drug-induced disability, 
was sustained in the perpetration by the claimants of a 
high misdemeanor, namely, the unlawful possession of 
heroin, claimants are ineligible for temporary disability 
benefits. Mayoros v. Bd. of Review, Dept. of Labor and 
Industry: Apps Divs cic). ccs cc cncisesececas soos GZ 


Where identifiably separate quantities of controlled dan- 
gerous substances were found at different locations in 
defendant’s household and the quantity and strength of the 
cocaine permitted an inference that it was intended for 
distribution to others and the quantity and nature of the 
marijuana permitted an inference that it was for personal 
use, separate convictions for possession and possession with 
intent to distribute were justified. State v. Land. App. 
1 3 CRIP ST NE HN NRE St Ua OSU ARP  e BE ; 961 

An admission of drug addiction is not a prerequisite to 
suspension of proceedings under N.J.S.A. 24:21-27. State 
Viv AISCON SABI ODI oe. ole nteiscsiece sisted eis soins care west 1007 


The principles of double jeopardy are not offended where 
a defendant has been previously convicted of violations of 
the Motor Vehicle Act and later is indicted for violation 
of the criminal law, even though both charges arise out of 
the same fact situation. State v. Tamburro. App. Div. 1064 

Since the Motor Vehicle Act violation (operating a ve- 
hicle while in possession of drugs) and the crime of posses- 
sion of methamphetamine were not within the jurisdiction 
and venue of a single court, and there is no unfairness 
similar to that in State v. Gregory, the “‘compulsory join- 
der” concept of Gregory is not applicable here. State v. 
Tamburro. App. Div. ............. Bric amtnait dt . 1064 


Perjury 

A public employee who testifies under the compulsion of 
N.J.S.A. 2A:81-17.2a et seq., but gives false testimony, may 
be prosecuted for false swearing, a misdemeanor, as well 
as perjury, a high misdemeanor, since the statute uses the 
term ‘‘perjury’” in the generic sense of false testimony. 
State v. Mullen. Supreme Ct. ...... 406 


Possession 


The offenses of possession of marijuana with intent to 
distribute and maintaining premises which were resorted 
to by persons for the purpose of distribution have elements 
which are separate and distinct, and they do not merge. 
State v. Fariello. App. Div. .............. 1 COR 


Even assuming it to be appropriate for the trial court to 
specially instruct a jury as to the inference that may be 
drawn from recent possession of stolen property, there is 
no obligation on the trial court to so charge in the absence 
of a request therefor. State v. Pastore. App. Div. ..... 383 


Although the period of time in which a person holds an 
object may be relevant to the issue of his intention to exer- 
cise dominion and control over it, a charge phrased simply 
in terms of ‘‘shadowy and fleeting possession’’ is of doubt- 
ful utility and should not be employed. State v. McMena- 
ITPA OI ci oon seaside ood eo bes wen ees 521 

There is ng bar in law to convictions for both possession 
(with or without intent) and distribution of precisely the 
same drug, with or without an unused residue; the legis- 
lature intended each of certain specified components of a 
transaction or episode leading to and including the distribu- 
tion of a controlled dangerous substance to be a distinct 
and separate offense, and, although where possession is a 
mere fleeting and shadowy incident of the sale only one 
offense has been committed, under the circumstances here 
there was no merger of possession with the sale of the 
same drugs. State v. Davis. Supreme Ct. 601 

Here, as in State v. Davis, there are demonstrably dis- 
tinguishable criminal offenses; a charge of possession with 
intent to distribute in violation of N.J.S.A. 24:21-19(a)(1) 
seeks to condemn the transportation and placement of cer- 
tain drug substances in the stream of illegal commerce 
while one for distribution looks to the final step in drug 
trafficking—transfer to someone else—and the first offense 
does not merge with the second. State v. Ruiz and State v. 
Williams. Supreme Ct........ 603 

Possession with intent to distribute and distribution are 
separate stages in a proscribed course of conduct; here, 
where defendant was walking around with heroin in his hat, 
in light of the random selection from the bulk, the total 
quantity of ‘‘goods”’ possessed, and his manifest willingness 
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to sell to a relative stranger, there was sufficient evidence 
to support a jury determination of possession with intent to 
distribute a controlled dangerous substance in packets not 
the same as those that were the subject matter of the 
distribution charge. State v. Jester. Supreme Ct. . 606 

Defendant’s conduct of fleeing into a bathroom when 
police entered apartment at which he was a visitor clearly 
evinced a consciousness of guilt not only with respect to 
the glassine envelopes containing starch he attempted to 
secrete but with respect to the 36 envelopes of heroin found 
elsewhere in the apartment; the denial of defendant’s mo- 
tion for acquittal at close of State’s case was therefore 
properly denied. Dissent. State v. Gaines. App. Div. . 760 





Rape 

A rape victim is not duty bound to resist “to the utter- 
most”—the law requires only that she resist as much as 
possible under the circumstances. State v. McPherson. 
BEDI occ Fis caedecls dente niataate Sao 


Right to Counsel 
While an attorney shou:.’ zealously advance the cause of 
his client, the piecemeal selection of evidence to create a 
putative issue is to be condemned; it is improper for an 
attorney to present an issue unless it can be done in good 
faith and no party has the right to have advanced on his 
behalf contentions that are palpably and clearly unmeri- 
torious, as here. State v. Kyles. App. Div. ....... 312 
Hodge v. Hodge. 3rd Circuit . 398 
An expert is not necessary for every drunk driving case 
and, in order to receive expert services without cost, an 
indigent defendant must show that they are necessary for 
an adequate defense. State v. Ryan. Somerset — 
(31 ORME RSM ae ate mA neiearera as neebe E Rere dhe casa 
N.J.S.A. 2A:158A-17, which mandates that a lien be filed 
against the present or after-acquired property of an in- 
digent who is represented by the Public Defender where 
the value of the services rendered appears to exceed $150, 
is constitutionally valid and does not chill his right to coun- 
sel. Stroinski v. Office of the Public Defender .. . 521 
There is no right to be represented by an attorney dis- 
qualified because of an ethical requirement; here, a former 
first assistant prosecutor, having had a part in the investi- 
gation of alleged criminal activity in a municipal police de- 
partment, is disqualified at any time from representing a 
defendant charged with attempting to keep from the grand 
jury evidence of such alleged criminal activity. State v. 
Lucarello. App. Div. . 2 i alors pa ee 


Husband and wife defendants here, who of their own voli- 
tion privately retained joint counsel, were not denied the 
effective assistance of counsel; there is nothing in the rec- 
ord to suggest that separate counsel would have achieved 
a different result. State v. Land. App. Div. . 961 

U.S. ex rel. Horta v. De Young. Third Circuit 964 

U.S. ex rel. Fletcher v. Walters. Third Circuit 1048 

Having served as an assistant prosecutor during the pen- 
dency of an investigation into alleged criminal activity in a 
police department, counsel is disqualified at any time 
from representing a defendant charged in any indictment 
resulting from such investigation; the right to counsel does 
not give the right to be represented by an attorney dis- 
qualified because of an ethical requirement. State v. Ja- 
quindo. App. Div. ; ; 1057 


Appellate Division opinion affirmed, with the additional 
reason that, even if counsel had not occupied a conflicting 
position by virtue of his own employment as an assistant 
prosecutor during the continuation of the same investiga- 
tion, his association in the practice of law with an atiorney 
who participated in the continuing investigation while in 
the prosecutor’s office mandates his disqualification under 
DR 5-105(D). State v. Rizzo and Jaquindo. Supreme Ct. 1062 


In order to exercise the right to choose one’s own par- 
ticular counsel, reasonable diligence must be used, and the 
trial court here was fully justified in denying defendants’ 
application for adjournment in order to obtain private 
counsel. State v. Reddy. App. Div. 


Search and Seizure 

Motion to suppress revolver as evidence in a state prose- 
cution for possession of it was properly granted where 
the search was based on a warrant issued by a federal 
magistrate on the basis of an F.B.I. affidavit that did not 
state any underlying facts showing a connection between 
the weapon and interstate commerce where such a con- 
nection must be proven for a conviction of the violation al- 
leged in the affidavit. State v. Bisaccia. App. Div. 47 

U.S. v. Hall. No. 74-1527, filed Nov. 14, 1974. 3rd Circuit 224 

Meister v. Commissioner of Internal Revenue. 3rd Cir- 
cuit . Oe : 224 
Although no prejudicial harm resulted to defendant here 
because he was compelled to proceed with his proofs, for 
the future guidance of trial judges it is suggested that, 
when dealing with motions to suppress evidence seized 
as the result of a warrantless search, all defendant need 
do is show the warrantless search; the burden is then on 
the State to go forward with proof to justify its actions, 
after which defendant would be permitted to present his 
proofs—having in mind that the ultimate burden of prov- 
ing probable cause for the search always remains with the 
State. State v. Brown. App. Div. 238 


It was reasonable, in light of the complainant’s identifica- 
tion of the defendant as one who had robbed her, to allow 
her to view the items already legally in police custody as a 
result of his previous arrest; no further warrant was neces- 
sary as this act did not constitute a prohibited unreason- 
able search. State v. Adams. Law Div. 

While compliance with the requirements of R. 3:5-6 that 
a transcript or summary of the oral testimony be filed is 
desirable, the search conducted here pursuant to a warrant 
supported by evidence sufficient to constitute probable 
cause need not be invalidated because the issuing magis- 
trate failed to document fully the evidence upon which the 
search was authorized. State v. Fariello. App. Div. 361 
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CRIMINAL LAW, Cont’d 
Search and Seizure, Cont’d 
Where a blood-alcohol test did not generate or underpin 
the arrest, where probable cause existed despite the 
absence of formal arrest, and where the test was medically 
motivated and ordered by a doctor as a private action, it 
was not an unlawful fourth amendment seizure. State v. 
Amaniera. Middlesex Co. Ct. .. 392 
U.S. v. Santillo. No. 74-1580. 3rd Circuit — 
Under the circumstances here, particularly the 11-month 
delay, the reasons given for ii, and the justified finding by 
the trial court that good cause for an extension of time 
did not appear, the motion to suppress should not have 
been entertained; eniorcemcut of the time requirements 
of R. 3:5-7(a) does not offend due process standards. State 
v. Allaband. App. Div. 625 
Under the totauty of the circumstances here, the state 
trooper had reasonable cause to believe that his safety was 
endangered, and the protective search he conducted was 
permissible under the Fourth Amendment; the motion to 
suppress defendant’s gun was properly denied. State v. 
Kennedy. App. Div. 662 
Where police, on the invitation of a telephone subscriber 
who hears strange voices on his telephone, listen to and 
record evidence of horse-race betting, such police activity 
does not constitute unlawful “interception” of oral com- 
munication, and evidence of the telephone conversations 
may be admitted in bookmaking prosecution. State v. Mc- 
Cartin. Law Div. 783 
Cases tiiat have allowed pre-arrest detentions in order to 
obtain body exemplars have generally involved murder, 
sexual abuse or other serious crimes; where no probable 
cause in the traditional sense sufficient to link W. to the 
raflic accident under investigation exists, it would be un- 
reasonable to allow the police to detain W. for the purpose 
of photographing him for a photographic lineup or to take 
paint scrapings from his truck; the police may, however, 
view and photograph the truck. In Re Investigation of a 
Multi-Vehicle Accident. Law Div. 785 
Where police officers gave sworn oral testimony in the 
presence of a judge, which was stenographically recorded 
and later transcribed, and the judge then provided oral 
authorization for the search, which was memorialized in 
tangible and written form on the stenographer’s tape, and 
a written warrant was issued five days later dated nunc 
pro tunc, the warrant authorizing the search was not an 
oral, but a written one, albeit not in the customary form, 
and the search was lawful; this should not be understood as 
condoning the procedure adopted: search warrants must be 
in writing and departures from normal practice in their 
issuance should be assiduously avoided. State v. Pointer. 
App. Div. 799 
Government employees do not sacrifice their Fourth 
Amendment rights as a condition of their employment; 
since the defendant here was entitled to a reasonable ex- 
pectation of privacy in his desk, and a criminal investiga- 
tion was being conducted, the Fourth Amendment bars the 
use of the seized evidence. State v. Ferrari. Law Div. | 831 
There is no reason why accomplice testimony alone can- 
not rise to the tevel of probable cause sufficient to justify 
the issuance of a search warrant. State v. Cymerman. 
Law Div. 844 
There is no constitutional impediment to a telephone 
application for the issuance of a warrant and its issuance 
telephonically and, while the better practice is to serve a 
copy of the warrant on the owner of the premises at the 
time of the search, R. 3:5-3 does not place such a time 
limit on its directive concerning service of the search war- 
rant; the procedures employed here may have been un- 
orthodox, but they were not unconstitutional or otherwise 
illegal and there is no reason to suppress. State v. Cymer- 
man. Law Div. 844 
The rules relating to the issuance of search warrants 
are subject to the general relaxation rule so long as no 
basic Fourth Amendment rights are thereby abridged, and 
the requirement in R. 3:5-3 of a face-to-face confrontation 
between the issuing magistrate and the affiant is not of con- 
stitutiona! dimension; under the circumstances here, the 
oath administered over the telephone was adequate to 
satisfy the Fourth Amendment mandate. State v. Cymer- 
man. Law Div. 844 
In a non-custodial situation, such as here, the police 
would not necessarily be required to advise the person of 
his right to refuse to consent to the search; only, in such a 
situation, if the State seeks to rely on consent as the basis 
for a search, it has the burden of demonstrating knowledge 
on the part of the person involved that he had a choice in 
the matter. State v. Johnson. Supreme Ct. 897 
Although Schneckloth v. Bustamonte is dispositive of de- 
fendant’s federal constitutional argument, each state has 
the power to impose higher standards on search and seiz- 
ures, and, under art. I, par. 7 of the New Jersey Constitu- 
tion, the validity of a consent to a search, even in a non- 
custodial situation, must be measured in terms of waiver, 
i.e., where the State seeks to justify a search on the basis 
of consent it has the burden of showing that the consent 
was voluntary, an essential element of which is knowledge 
of the right to refuse consent; to have prospective effect. 
State v. Johnson. Supreme Ct. 897 
U.S. ex rel. Petillo. U.S. Dist. Ct. 908 
The Legislature intended N.J.S.A. 39:5-3, which grants 
jurisdiction to municipal courts in neighboring communi- 
ties for violations that occur on roads that form their com- 
mon boundaries, to give a municipal policeman territorial 
jurisdiction over the entire road that forms the boundary 
between two neighboring municipalities. State v. Williams. 
Law Div. 1054 





Self-Defense 

Since the defense of self-defense was a critical issue in 
this case, defendant was entitled to have it placed before 
the jury in unmistakable terms, and it was the trial judge’s 
obligation to instruct the jury that the State had the 
burden to prove its untruth beyond a reasonable doubt, 
thus dissipating the danger that the jury might miscon- 
strue the law and place upon the defendant the burden of 
proving the defense. State v. Brown. App. Div. ......... 48 


In jointly occupied premises there is no privilege of non- 
retreat; the separation between the defendant and de- 
ceased here had not so conclusively terminated all right in 
the husband to be in the apartment that had been the 
matrimonial domicile but was no longer occupied by the 
husband that the wife was entitled to kill without respect 
to the availability of completely safe retreat, if such ex- 
isted. State v. Lamb. App. Div. POU ULMND ST he Mh 686 


Self-Incrimination 

Held, on facts, that defendant was subjected to custodial 
interrogation at the time he made his oral confession and 
that he had not been given adequate Miranda warnings pri- 
or thereto and such admissions are accordingly inadmiss- 
able and were properly suppressed, as was the subsequent, 
tainted written confession. State v. Godfrey. App. Div... 29 

MU S$53 9; SOOKE oo os sens ceo ees .. 163 


The fact that a Juvenile Court judge sits without a jury 
does not give him carte blanche to comport himself other 
than with self-restraint; in a non-jury case a trial judge 
is expected to adhere to the mandate in Griffin v. Cali- 
fornia. In re D.A.M., a juvenile. App. Div. PAT 

The doctrine that an accused has the constitutional right 
to remain silent must be enforced and applied to juvenile 
defendants and any comment suggesting that an adverse 
inference may be drawn from such silence, absent a clear 
showing of harmless error, requires a reversal. In re 
D.A.M., a juvenile. App. Div. -- 217 


Where an accused takes the stand and voluntarily testi- 
fies in his own behalf he may not stop short in his testi- 
mony by omitting to explain incriminating circumstances 
already in evidence without subjecting his silence to the 
inference to be naturally drawn therefrom. State v. Bonet. 
App. Div. ’ Peace rk BOM aR nat makina 239 


To attempt to use the defendant’s in-custody statement to 
his parole officer as to his whereabouts on the date of the 
armed robbery he was charged with committing at his sub- 
sequent trial implicated his constitutional rights and would 
require a showing that he had first been advised of such 
rights under Miranda and had knowingly and voluntarily 
waived them. State v. Davis. Supreme Ct. ...... ... 456 


An in-custody statement taken from an accused by the 
police without first complying with the Miranda rule is not 
admissible in evidence as part of the State’s main case; if 
it otherwise satisfies standards of admissibility, it may be 
used to impeach the defendant’s credibility as a witness 
should she give testimony that is at variance with what was 
said in the statement, but the jury should be instructed as 
to the limited consideration it may give to the statement 
and its contents. State v. Miller. Supreme Ct. ... 457 


_ The decision as to whether the fifth amendment privilege 
is properly invocable in a civil trial under Evid. R. 24 must 
be made by the trial judge, and the witness, not his counsel, 
must reveal suflicient facts in support of his claim of 
privilege to enable the judge to determine the merits; if the 
claim here is sustained, the judge can properly infer that 
the answers would be unfavorable to the respondents. 
Zucker v. Silverstein. App. Div. ....................... 519 


There is no rule by which civil actions must be suspended 
as a maiter of right to await the event of an indictment 
pending in relation to the subject matter of the suit; the 
equities of the case must govern, and here the interests of 
other parties will be jeopardized by a delay of the civil 
suit. National Freight, Inc. v. Ostroff. Law Div. 585 

It is not violative of his privilege against self-incrimina- 
tion to take hair samples from defendant; whether the evi- 
dence will be admissible will have to await the results of 
the test and the evidence relating to the scientific reliability 
of hair-comparison analysis. State v. Christopher. Law 
Div. SG renee : 598 

An inmate must be advised of his right to remain silent 
when interrogated in the disciplinary process and be 
further informed that neither his statements at a dis- 
ciplinary proceeding, nor any evidence obtained as a result 
thereof, can be used affirmatively against him in a subse- 
_ criminal prosecution. Avant v. Clifford. Supreme 

t. : : 608 


Where a public employee was indicted by the grand jury 
that had interrogated him without his being warned of his 
privilege against self-incrimination, dismissal of the 
charges is too drastic a remedy; N.J.S.A. 2A:81-17.2a2 pro- 
vides him self-executing use (not transactional) immunity, 
and the State has the burden at trial of demonstrating that 
the evidence it proposes to introduce against him is derived 
from a legitimate source wholly independent of his grand 
jury testimony. State v. Vinegra. App. Div. 642 

New Jersey is committed to the ‘‘beyond a reasonable 
doubt” standard, not a ‘‘preponderance of the evidence” 
standard in determining the voluntariness of a confession; 
the erroneous admission of defendant’s inculpatory state- 
ment here was reversible error. State v. Washington. App. 
Div. : Ps eG otic 704 

Defendant’s complaint that he was not specifically in- 
formed that he could terminate the questioning at any time 
claims too much in the name of Miranda; the language 
used to convey the warnings to the defendant here ade- 
quately informed him of the substance of his constitutional 
rights. State v. Melton. App. Div. ... 960 

U.S. v. Waltman. Third Circuit . 1048 


Sentencing 

Although normally the imposition of harsher sentences 
on appeal to the county court is not permitted, where a 
municipal court imposes a lesser sentence than that man- 
dated by statute it is beyond its jurisdiction and illegal 
and the county court properly sentenced in accordance with 
the statute. State v. McCourt. App. Div. ee | 

Since a sentence under the Sex Offender Act cannot be 
longer than that provided for the crime of which defendant 
was convicted, there is no need to refer to a maximum 
Tey top fe Le. Og Le nr ae oe 111 

Although the trial judge mistakenly believed that he had 
to impose a suspended sentence to the Youth Correctional 
Institution Complex in order for a juvenile to be sent to a 
residential group center, the sentence was a proper exer- 
cise of discretion and will not be vacated. In re M. H., a 
STREAM SANS | 5s ceo cee ead deen ese deeeebesin ees 113 





The mandatory penalties for a second conviction for a 
violation of N.J.S.A. 39:4-50(a) are applicable whether the 
driver is a chronic alcoholic or an occasional imbiber and 
constitutes neither unconstitutional discrimination nor 
cruel and inhuman punishment. State v. Housman. APD. 
WONG ee Bice n t mth ee ere ieee ord 


Where the trial judge is dissatisfied with a proposed plea § 


bargain, for whatever reason, he must not impose a heav- 
ier sentence than that bargained for but must advise de- 
fendant of his right to withdraw his guilty plea. State v. 
ISS MRDIG Sho cook cere os es ee ees Oona 135 


The terms and conditions of a plea bargain must be 


meticulously carried out, and the sentence here must be © 


reviewed by the trial judge in teh light of the prosecutor’s 


promised recommendation. State v. Jones. Supreme Ct. 215 - 


The imposition of the consecutive indeterminate terms 
here was not manifestly excessive; if there was an under- 
standing that the prosecutor would recommend concurrent 
sentences, such a recommendation is not binding on the 


sentencing judge in any event. (Reversed, — N.J. — . 


(1975)). State v. Jones. App. Div. ..................... 215 


There was no abuse of discretion in the sentence im- - 


posed; as to matters which have developed since it was 
imposed, it is preferable that the trial judge, on a motion 
for reduction, determine how his sentencing decision should 
be affected, if at all. State v. Aleman. Supreme Ct. .... 215 


Ope ae fic come ick GL yc |) | ie esse ara er 224 


The phrase ‘‘involved in an accident”’ in N.J.S.A. 39:3-40 
was not intended to be limited to those situations in which 
the driver whose license has been suspended caused the 
accident, and a custodial sentence must be imposed upon 
defendant, which sentence is not violative of due process or 
equal protection and is not cruel and unusual punishment. 


Bate wv. MRANCK ADD, DIV... .....cc.cu0e cee ccweees eees 240 . 
Report Of The Special Study Committee On Parole Re- 


form Of The New Jersey Association On Correction, by 
SNIWSEA NN A GNEI SS oc aed oS eee occ Peso bee ieee ORE OER 257 


Inmates of county institutions sentenced to consecutive 
sentences where each sentence has a term of at least one 
year are eligible to apply for parole upon completion of the 
aggregated minimum sentences or one-third of the aggre- 
gated maximum term, but in no event unless the inmate 
has served at least one full year. Davis v. Heil. App. 
Div. ates 265 

Due regard for defendant’s constitutional rights requires 
that all of the terms of the negotiated plea be fully met if 
the plea is to stand, but the State cannot insist that a par- 
ticular sentence, even though negotiated, be imposed. State 
v. Spinks. Supreme Ct. .................. ee . 282 

Appellate review of a sentence imposed pursuant to a 
plea bargain is proper; if an appellate court finds that a 
sentence is excessive it has the power and obligation to 
revise it, although the presumed reasonableness of a bar- 
gained sentence should ordinarily be deferred to. State v. 
SPIES WOMEINO NOG) ooo. iech a cad ante seca soaaees .. 282 

On the record here, there was no abuse of discretion in 
the imposition of consecutive sentences for assault with 
intent to commit robbery and committing the assault while 


a 


armed, but to add on a consecutive, rather than concur- - 


rent, sentence for possession of the same weapon after hav- 
ing been convicted of a serious crime seems unduly puni- 
tive; as modified, the sentence is not manifestly excessive. 
State v. Jones. Supreme Ct. ..................... .. 282 

As of September 9, 1974, R. 3:21-4(e) requires that a 
judge who imposes a State Prison sentence on an offender 
who is eligible for sentence to the Youth Complex state 


the reasons for such sentence; considering all of the cir- " 


cumstances here, the judgment of the Appellate Division 
is affirmed substantially for the reasons set forth in its 
majority opinion at 127 N.J. Super. 399 (App. Div. 1974). 
State v. McBride. Supreme Ct. ...................... . 283 

Consecutive indeterminate sentences should be the ex- 
ception rather than the rule, although under certain cir- 


cumstances the imposition serves a valid penological pur- - 


pose in enabling a judge to show on the record that the 
particular commitment to the Youth Complex is not rou- 
tine, and the board of trustees should take the special cir- 
cumstances as outlined by him into consideration in exer- 
cising its power to terminate the confinement. State v. 
Carroll. Supreme Ct. ....... . 288 

Under no circumstances should the imposition of con- 
secutive indeterminate sentences be understood to require 
that a defendant serve additional time at the Youth Com- 
plex on the second sentence once the board of trustees de- 
termines that he has achieved a satisfactory degree of 
rehabilitation suitable for release. State v. Carroll. Su- 
premean. ....... Rieter Cartes ACE STAY A ace 288 


Annual Report of the N.J. State Bar Association’s Cor- 
rectional Reform Committee 399 


Where a young mother who has worked steadily since 
her graduation from high school and has no prior record 
of any kind was convicted of passing two $20 bills and 
sentenced to two concurrent indeterminate custodial terms, 
the sentence should be suspended and defendant placed 
on probation. State v. Miller. Supreme Ct. ............ 457 

The declared policy of this State to help those who are 
the unfortunate victims of the drug trade requires that, at 
sentencing or on motion, a defendant should present all 
information pertaining to addiction so that an informed 
decision as to whether he should be transferred to a nar- 
cotics treatment center can be made, and trial judges 
should not be reluctant to actively solicit additional facts 
that may shed light on a claim of addiction and provide an 
adequate record that shows the reasons for his determina- 
iion. State v. Davis. Supreme Ct. ............... 601 


There is nothing unfair in requiring one who has clearly 
admitted his guilt to a felony murder to serve a sentence 
he not only knew would probably be imposed as a result 
of his non-vult plea, but which he affirmatively bargained 
for here, where all participants to the plea had been un- 
aware that the armed robbery conviction would merge in 
the murder conviction and that, consequently, defendant 
could not be sentenced, as he feared, to consecutive terms 
of life imprisonment and a custodial term for the armed 
robbery charge. State v. Nichols. App. Div. ........ ... 884 











Sen 


spr 


cir 
mi. 


tt 


soo Ss 








Fe Ono 


~I 


re nwe NwY + ew CI OO FF ODO DO OD 


‘ Wee 


oe CS. a 4 





ee OAS wn T 


ae” 


’ State v. Smith. App. Div. 


et 8 ot et IND 





wom tt we me lowe 


CS sae 
* 


LI ee a a a a 


* John A. Marzulli 





CRIMINAL LAW, Cont’d 
Sentencing, Cont’d 

When a public problem such as welfare fraud is wide- 
spread, the priority of deterrence chosen by the sentencing 
judge is clearly within the ambit of his discretionary 


» power and, so long as the sentence is within statutory lim- 


its and is not unduly punitive in the light of the existing 
circumstances, the appellate court will not interfere with 
the discretionary prerogative of the sentencing judge. State 
VPickell APD! DiViis.occroeesintn aes maaieaneannaces 943 

A court may suspend either part or all of a sentence to 
a county institution and include probation supervision up 
to the statutory maximum of five years (and may only sus- 
pend a custodial sentence to a state institution in its en- 
tirety and thereby include probationary supervision); if a 
flat custodial sentence is imposed without suspension the 
inclusion of a — for probation is illegal. State v. 
Pietrowski. App. D: 959 

Absent a full hee and record, it is preferable not to 
decide whether, if a defendant on parole is arrested for an 


_ offense committed while on parole and while so held is 


declared delinquent on parole for that offense, his subse- 
quent confinement until sentence is creditable to the term 
owing on the original sentence or the credit runs rather 
against the sentence on the subsequent conviction; re- 
manded. State v. Bryant. Supreme Ct. ................ 984 

The nature and quality of the criminal act, as well as the 
formal statutory charge, are factors that should influence 
the discretion of the sentencing judge; under all of the 
circumstances here, there was no abuse of discretion or 
mistake in the trial court’s refusing to grant defendant’s 
application for a conditional discharge under N.J.S.A. 
24:21-27. State v. Johnson. App. Div. .............. . 1065 


Speedy Trial 
A defendant’s objection to the State’s request for an ad- 


- journment after a peremptory trial date has been set by 


the assignment judge is sufficient to satisfy the require- 
ments of R. 3:25-2 if he otherwise shows himself ready and 
able to proceed to trial on the scheduled date; the rule 
that an accused waives his right to a speedy trial by failing 
to demand one is no longer the law. State v. Smith. App. 
Ch a ES etn tre iran Wren warren ares 48 


Held, on facts, that the failure of the State to dispose of 


’ charges initially brought 3% years ago, although disap- 


proved, did not violate defendant’s right to a speedy “— 


Affirmative evidence of a waiver of the right to a aie 
trial must be shown; mere inaction prior to trial, without 
more, no longer suffices. State v. Davis. App. Div. .... 105 

Where an indictment is almost 12 years old, the delay in 
trial was caused intentionally by the State in furtherance 
of its own interests without knowledge or consent of de- 
fendant or his attorney and there was no necessity for the 
delay, the defendant was unconstitutionally deprived of his 
right to a speedy trial and the indictment will be dis- 
missed. State v. Davis. App. Div. ................. 2 AOD 


An affirmative showing of prejudice, although still a 
factor to be taken into account, is no longer a sine qua non 
to a finding of a speedy trial violation; unreasonable delays 
are by their nature prejudicial and where there is a delay 
of 11 years prejudice can be presumed to exist. State v. 
PD AWAS ATSC 68 oo ate fo ce net ceiatos oe oe 105 

Although the speed with which trial must follow indict- 
ment is relative to all the circumstances, there comes a 
point at which, when the delay is of extraordinary length, 
time becomes the decisive factor; a trial 11 years after 
indictment is, prima facie, not a speedy trial. State v. 
Davis. App. Div. reas . 105 


The time has come for the State to accept primary re- 
sponsibility for bringing indictments to trial with all rea- 
sonable dispatch. State v. Davis. App. Div. ... 105 

The unexplained delay here of nearly two years in the 
bringing of the indictment after arrest constituted an un- 
constitutional denial to the defendant of his right to speedy 
trial; although defendant did not move for dismissal of the 
complaint as he might have done under R. 3:25-3, as a 
practical matter he could hardly ask to be indicted. State 
ViPZIMAVANDMDIV: coi deseo sss cee 4 en aie ee 496 

Speedy Trial Act Plan. Plan for the Prompt Disposition 

f Criminal Cases In the U.S. District Court for the District 
of New Jersey. $21 


Sunday Closing Law 

The State does not have the burden of proving that a sale 
was not within the exceptions of N.J.S.A. 2A:171-5.8, which 
precludes the sale of certain items on Sunday; rather, the 
burden of proving an exception of ‘‘necessity or charity” 
rests on the defendant. State v. K-Mart. Monmouth County 


Ct. : Se EN te eee SD 598 
Tax Evasion 

U.S. v. House. Third Circuit 1096 
Trespass 


New Jersey’s general trespass statute, N.J.S.A. 2A:170- 
31, as construed in State v. Shack, 58 N.J. 297 (1971), can- 
not be invoked by farmers as an instrumentality for 
barring or removing representatives of government, news- 
men and visitors, other than solicitors or peddlers of non- 
essentials, who reascnably seek out migrant farm workers 
at their campsite dwellings. N.J.S.A. 2A:170-3i must be 
enforced by the State Police where there has been an un- 
reasonable intrusion upon farm —- prea Gen- 
eral’s Formal Opinion No. 11 - 1975 : 843 


CRIMINAL PROCEDURE 
A Primer On Judicial Standards In Insanity Defenses, a 


The issue of a defendant’s sanity at the time of De 
offense may be determined by a 10-to-two verdict of the 
trial jury. State v. Pennington. Law Div. ............... 1 

The 30-day period in 62 Stat. 822; 18 U.S.C.A. 83182 begins 
to run after the arrest effected pursuant to a Governor’s 
warrant for extradition, and the words ‘may be dis- 
charged” are permissive and not mandatory when delay 
beyond 30 days was caused in large part by the wines 
himself. In re Dunster. App. Div. ....................... 


Held, on facts, that where prosecutor improperly called 
the name of defendant’s wife as a witness in the presence 
of the jury, but the court immediately excused the jury and 
gave emphatic curative instructions, no prejudice accrued 
to defendant that would warrant the granting of a new 
trial. State v. Piscopo. App. Div. ...................-... 88 


Innocence or guilt is a relevant consideration and, all 
else being equal, there is no reason why one who is admit- 
tedly guilty of the crime charged, and cannot suggest any 
defense that will be of avail to him, should be granted his 
motion to withdraw his plea, here, non vult to murder, 
when he changes his mind. State v. Johnson. App. Div... 88 


Where it appears that the prosecutor called defendant’s 
wife as a witness in the presence of the jury for the pur- 
pose of prejudicing defendant by compelling the invocation 
of the marital privilege before the jury, although such 
conduct cannot be condoned, defendant is not entitled to a 
new trial unless it appears that he was prejudiced; there 
are other more appropriate and effective remedies for 
reviewing attorneys’ conduct in court. State v. Piscopo. 
IAPR Ve aati te cece er esc preety io lola ener eras Materia 88 


Even though a federal writ of habeas corpus is binding 
upon the state courts insofar as it mandates defendant’s 
release from custody, it has no other power and does not 
revise the judgment of conviction in the state courts. State 
Vi BOR WIN VAD DY DIV a cans euccnetuadaaroaneduaesinn dns 112 


Where two or more persons are both indicted for the 
same criminal offense which is in its nature several and 
are tried separately, evidence that one defendant has 
pleaded guilty or has been convicted is, as a general rule, 
inadmissible as against the other; here the prosecutor’s 
repeated references to charges against another without any 
curative instruction constituted reversible error. State v. 
GMO PADD OU cs a sae seamanctien cies aasmineromeeneees 113 


McDavitt holds that, while polygraph testing has not 
yet been demonstrated to be sufficiently reliable to be used 
evidentially, its increased use justifies enforcement by the 
court of a freely made stipulation between the parties re- 
lating to that use; it does not impose upon law enforce- 
ment officials the obligation to consent to a polygraph ex- 
amination unless nonconsent can be justified, nor does it 
constitute a judicial pronouncement of demonstrated re- 
liability of the polygraph absent a stipulation by both 
parties as to its use. State v. Cole. App. Div. ........... 135 


Judgment affirmed substantially for the reasons ex- 
pressed by the Appellate Division, 128 N.J. Super. 120 
(1974); 97 N.J.L.J. 430. State v. Clark. Supreme Court 140 


Factual issues about which there could be no real dispute 
and concerning which there has been an intentional and 
distinct concession—here, the issue of whether the sub- 
stance involved was heroin—may be removed from jury 
consideration in a criminal case. State v. Mack. App. 
es octal ore tire te aie sah, Mores a Aue harcs Ree 


Where a datuadei was fined the maximum of $5,000 for 
a bookmaking conviction his record cannot be expunged. 
State v. Italiano. App. Div. 176 


Until the precise contours and details of the compulsory 
joinder rule here adopted are considered and promulgated, 
sections 1.07(2) and (3) of the ALI Model Penal Code, pro- 
viding that a defendant shall not be subject to separate 
trials for multiple offenses based on the same conduct or 
arising from the same criminal episode where the prose- 
cutor knows of the offenses when he begins the first trial 
and the offenses are within the jurisdiction of the court, and 
that when justice so requires the court may order that any 
charge be tried separately, are in full force and effect in 
New Jersey. State v. Gregory. Supreme Ct. .. 233 


While the sale of the small quantity and the continuing 
possession of the larger quantity of heroin may be viewed 
as separaie ofienses, the occurrences in their entirety here 
involved the same conduct or the same criminal episode 
for purposes of the compulsory joinder rule here adopted 
and applied. State v. Gregory. Supreme Ct. 233 


Although no prejudicial harm resulted to defendant here 
because he was compelled to proceed with his proofs, for 
the future guidance of trial judges it is suggested that, 
when dealing with motions to suppress evidence seized as 
the result of a warrantless search, all defendant need do 
is show the warrantless.search; the burden is then on the 
State to go forward with proof to justify its actions, after 
which defendant would be permitted to present his proofs— 
having in mind that the ultimate burden of proving prob- 
able cause for the search always remains with the State. 
State v. Brown. App. Div. 238 


Although the trial judge failed, when taking defendant’s 
plea, to comply with the mandate that he first determine 
that there was a factual basis for it, there is no showing of 
manifest injustice; the error, though plain and not to be 
condoned, is not here vine for reversal. State v. Fisher. 
App. Div. ... .. 238 


It is futile to adopt a -_ that requires a continuance, or 
the reversal of a conviction, simply on the showing that a 
relative of defendant who had relevant information did not 
appear in response to a subpoena, especially when the in- 
formation mignt, in fact, be harmful to the defense. State 


v. Kyles. App. Div. ; 312 
Report of the N.J. Supreme Court’s Commi ttee On Crim- 
AAP PAGHOC Ne nc 2.55.3 etek ea vedios 3: Sak 


Where there is nothing in the record to show that a 
juror’s out of court statement to defense counsel was so 
innocuous that defendant’s right to a fair trial could not 
have been prejudiced thereby, there is no choice but to 
presume that the remark was prejudicial, thus requiring 
a reversal and remand for a new trial. State v. Marchitto. 


/.S0}0)y 10) 2s eR eR ican nee Cea . 350 
Federal Rules of Criminal Teenniein, Proposed Amend- 
MGTCSELON UG his cite tia ce Senne oc ceases 353 


A Prosecutor has the inherent power to designate an act- 
ing Prosecutor during his absence on vacation and the 
acting Prosecutor here properly initialed the wiretap ap- 
plication copes to N.J.S.A. 2A:156A-1. State v. Travis. 
7.53) thy 1D) i, Se ee ee Ree eae near ae eee 382 


1975 Annual Index Page Thirteen 

Where defendants were notified that another state had 
requested temporary custody of them, pursuant to the 
Interstate Agreement on Detainers, but did not move with- 
in 30 days before the Governor of New Jersey to disapprove 
the request, they waived any right which they may have 
had to contest the legality of their delivery to that state. 
State: v.- Thompson Apps Dive... 0.655.520. cs cke des ese 430 


The two convictions here would have merged if valid, 
but a merger does not occur as a matter of law upon the 
return of the verdict and although the high misdemeanor 
conviction is arrested and the count dismissed, the mis- 
demeanor conviction is sustained. State v. Makwinski. 
[13 ee ee ed un yhoor peak te il” 543 

Although the defendant here has no drug-related convic- 
tions since the effective date of N.J.S.A. 24:21-27 and quali- 
fies for a suspension of proceedings under subsection (a), 
under subsection (c)(1), based on his many involvements 
with the law and his present pending drug offense, he is a 
danger to the community and his motion is denied. State v. 
Grochulski. Hudson County Ct. ....................... 574 


Under the circumstances here, particularly the 11-month 
delay, the reasons given for it, and the justified finding by 
the trial court that good cause for an extension of time 
did not appear, the motion to suppress should not have 
been entertained; enforcement of the time requirements 
of R. 3:5-7(a) does not offend due process standards. State 
v. Allaband. App. Div. ...... 625 

Where the granting of the writ of habeas corpus results 
in the termination of proceedings in favor of a defendant 
because the county prosecutor elects not to proceed, the 
purport and intent of N.J.S.A. 2A:166-13, which mandates 
return of fines paid when a defendant has appealed and 
obtained a decision terminating the matter in his favor, 
have been met; the fine here should be returned. State v. 
Perwin. Supreme (1 2 pees 638 


The responsibility of the court to we the trial of one 
incompetent to stand trial is ongoing, independent of statu- 
tory procedures; here, where counsel for both the State 
and the defense requested a competency hearing, there 
was a prior finding of incompetence, insanity was a de- 
fense, and other facts were then before the court, the trial 
judge should have conducted such a hearing. State v. Latif. 
App. Div. 642 

If the court finds that a defendant, on motion to suspend 
proceedings, satisfies one of the criteria of N.J.S.A. 24:21- 
27(c), a conditivaal discharge must be granted; the exist- 
ence of specific programs to treat marijuana users is not a 
sine qua non for availability of conditional discharge, and 
supervisory treatment may be provided through any rea- 
sonable means that will effectuate the goal of rehabilitative 
guidance. State v. Bush. County Ct. 654 

A county court’s jurisdiction and power to hear appeals 
from a municipal court is circumscribed by R. 3:23-8; the 
rule permits a county court judge to convict or acauit a 
defendant, but he has no power to reverse and remand 
for a new trial. State v. Telada. App. Div. 662 

The aggregate of the trial judge’s charge on provocation, 
his refusal of the jury’s request to rehear testimony and 
his admission into evidence of photographs of the victin 2 
tha proved nothing that was disputed resulted in untoward 
prejudice to defendant and a trial that was less than fair; 
a new trial is granted. State v. Lamb. App. Div. 686 

The essential factor in determining whether a discharged 
jury can be reassembled in order to further deliberate, or 
report on a verdict already reached, is whether it has dis- 
persed and had an opportunity to mingle with others; here, 
the judge erred when he reconvened the jury the morning 
following their discharge in order to receive and record a 
neglected part of the verdict—that the stolen vehicle had a 
Vv alue in excess of $500—and the appell ate court will exer- 








cise its original jurisdiction to downgrade the conviction 
to the level of a misdemeanor, thus giving effect to the 
guilty verdict returned without a finding as to value. State 

7, Fungone. App. Div. 719 


\ defendant is not entitled to any credit on cither the 
subsequent term of incarceration or probation, for proba- 
tien imposed when execution of sentence is withh eld pend- 
ing the appeal of a conviction. State v. Braeunig. Lav 
Div. 774 

Although a formal in-court identification by an eye-wit- 
ness is a highly desirable method of adducing the necessary 
proof that the defendant was, in fact, the perpetrator of the 
crime or offense, it is not the only possible mode of proof of 


identity and a conviction can be obtained in its absence. 
State v. Russell. Law Div. 784 
In order for the withholding of evidence to be consicered 






as a violation of due process, it must not only be fa 
to the defendant but also must be material to the issue of 
guilt; here the only reference in the tape to which de- 
fendants point is the promise relating to the prosecution 
for Bello’s effenses of June 17, and this does not represent 
withheld exculpatory evidence in the due process sense: 
at best, the tape was but a tool which might or might not 
have been used by the defense in cross-examination for 
crecibility purposes. State v. Carter. Law Div. 872 


If mere recantation in itself dictates a new trial, 
entire judicial process could be frustrated by the mer 
whim of a witness recanting his testimony; the essence of 
the grant of a new trial based on recanting testimony is not 
that a witness says he lied at trial but whether the new 
evidence is probably true; the witnesses’ recantations here 
are unbelievable. State v. Carter. Law Div. 873 

The mere failure to prosecute under the circumstances 
— > does not prove the existence of a prior pr -omise or 

ment not to prosecute, and there is no support for 
aos conte ention that Bello committed perjury at trial or 
that the State knowingly permitted him to perjure himself. 
State v. Carter. Law Div. 873 

Affirmed essentially for the reasons stated by the Ap- 
pellate Division; at the end of the State’s case, there was 
ample basis to permit the jury to find beyond a reasonable 
doubt that defendant knew, when he submitted the bill to 
the estate, that a proper funeral as represented therein had 
not been performed. State v. Lemken. Supreme Ct. 904 
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Criminal Procedure, Cont’d 

Where plaintiff stockbreker inadvertently registered and 
delivered to defendant a certificate for preferred stock 
instead of the common stock vequested, although under the 
circumstances there was no conversion, there was unjust 
enrichment; the benefit received by defendant from the 
erroneous transfer and delivery of the securities is the 
appropriate extent of a recovery by plaintiff. Winslow, 
Cohu & Stetson, Inc. v. Skowronek. Law Div. 905 


The mere fact that new counsel have been substituted, 
that they may seek to preseat different or more cogent 
arguments or that they fina words, phrases or reasoning 
in the court’s opinion to be unpalatable does not suffice to 
entitle them to a new hearing or a new trial, and a review 
and analysis of current coun <l’s contentions here leads to 
the conclusion that there is no substantial reason for the 
court to reverse its determina:.on denying a new trial. State 
v. Carter. Law Div. 923 

If a party objects to an adverse ruling consequent upon a 
voir dire to test the admissibility of proferred evidence, he 
must set forth the precise ¢-sunds for his objection if he 
is to avoid the necessity for reliance on plain error; the 
duty to sort through the advocacy of inquiry of witnesses 
to speculate as to the precise defenses being framed, 
especiaily when a simple statement by counsel will suffice, 
will not be imposed on a judge. State v. Melton. App. 
Div. , 960 

The test of Aponte v. State that defendant be abie in- 
telligently to consult with counsel and plan his defense 
Goes not rest upon the ability of counsel or the world to 
receive aod understand a grandiose or bizarre scheme; 
defendant here can comprheend his position, can communi- 
cate that position with counsel and accordingly can assist 
in the pleaning-of his defense; no more than that is re- 
quired. State v. Snell. App. Div. 998 

Where ceriain documentary evidence used in a prior civil 

oceeding involving the defendants was inexplicably lost 
viile in the session of the court, the government’s cus- 
fodial duly transcends to the present case; the indictment 
i since the misplaced evidence is vital 
1062 
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» State v. Lewis. Law Div. 


CROSS-EXAMINATION 

The scope of cross-examination of a defendant who testi- 
fies on his own behalf is not limited solely to matters 
brouglit ovi on his direct examination but may, in the trial 
court’s discretion, cover other relevant matters. State v. 
Bonet. App. Div. 239 

{iaving determined, in a condemnation trial de novo 
before 2 jury, that four of the five sales referred to by the 
iaudowner’s expert were non-comparable as a matter of 
iaw, it was clearly proper for the condemnor to attempt 
to discover and inform the jury through cross-examination 
of the extent to which the expert relied upon such non- 









cor able sales in arriving at his opinion as to value, and 
the refusal to permit such cross-examination, or permitting 
it only at the risk of having the non-comparables admitted 


evidence, constituted reversible error. Ocean County 
v. Landolfo. App. Div. 329 

By virtue of N.J.S.A. 2A:81-12 and Evid. R. 20, bias of a 
witness may be shown by extrinsic evidence wiihout the 
necessity for prio: cross-examination of the witness. Clay- 


ton v. Frechold Twp. Bd. of Education. Supreme Ct. .. 456 
AAGES 
When a deiendant, at the conclusion of the liability 


phase of an auiemobile negligence case, obtained a dis- 
missal of the crossciaims against her for contribution, that 
Gismissai Was subject lo appellate review; she had no right 
to rely on the tinaticy of exoneration until the time for an 
appeal had run, and should have taken all steps necessary 














io protect her interests in the damages verdict, by which 
she is now bound. Pappas v. Santiage. Supreme Couri .. 17 
Proposec: that R. 4:38-2(b) be amended to provide spe- 
cifically that a de:endant who prevails at a separaie trial 
of the liab tty issue should not have the claim against him 
‘ t th: me, and should be given notice o! and 
an oppe.t to participate in the trial on danieges, since 
he wali i y the dainages fixed if the ruling in his 
favo reversed. Pappas v. Santiago. supreme 
Court 17 
Where i tice, or other tortious act, azgravates 

a pre-exisiing disease or condition, the innocent plaintiif 
should no: be required to establish what expenses, pain, 
R g, disability or impairment are attribulable to the 
maipi ; the culpabie delendant, at the risk of being 





held liabic fer aii dam 


recoverable damages 


has the burden of segregating 


: solely incident to the 












pre-existing disease. i .@ Vv. Corona. Supreme Court 73 

Held, cu iacis, the awards for damages ior mal- 
practice bore no ible relationship to the loss sus- 
tained anc were tnanilestly inadequate. i‘osgate v. Corona. 


Supreme Court 


73 

The “no action” clause of the comprehensive liability 
insurance policy here bars the insured-seller from suing 
its insurer until the amount of the insured’s obligation to 
pay damages for breach of warranty has been determined 
by a finai judgment or by a settlement involving the in- 
sured, the insurer and the claimant. Bacon v. The Amer- 
ican Insurance Co. Law Div. 89 

A lessor must demonstrate actual damages caused by 
the lessee to retain any part of the security deposit and 
any retention is timited to such damages; here the lessor, 
having failed to so demonstrate, must pay the mandatory 
statutory penalty of double recovery to plaintifis; also, 
this is an appropriate case for an award of attorneys’ fees. 
Watson v. United Real Estate, Inc. Dist. Ct. 141 


A claim under the Tort Claims Act for damages for per- 
manent injury is recoverable notwithstanding the medical 
treatment expenses do not exceed $1,000, though damages 
for ‘‘pain and suffering” may not be recovered. Reale v. 
Twp. of Wayne. Law Div. - 200 











Where it is certain that damage has resulted, mere un- 
certainty as to the amount will not preclude recovery and 
evidence affording a basis for estimating damages with 
some reasonable degree of certainty is sufficient to support 
an award of compensatory damages. Paolicelli v. Wojcie- 
chowski. App. Div. . .. 303 


In the absence of either actual malice by defendant, or 
any act or omission by him accompanied by a wanton and 
willful disregard of plaintiffs’ rights, punitive damages 
should not have been awarded. Paolicelli v. Wojciechowski. 
App. Div. eee es 303 

There is no basis in the No-Fault law mandating any sub- 
stantial change in the law of damages, or warranting re- 
moval from consideration by the fact-finder of the usual 
damage elements regarding future medical treatments. 
Pitti v. Astegber. Law Div. .................. 432 


A trial judge should not interfere with the quantum of 
damages assessed by a jury unless it is so disproportionate 
to the injuries and resulting disabilities as to shock his 
conscience and to convince him that to sustain the award 
would be manifestly unjust. See Taweel, 58 N.J. 227, 236 
(1971). Sweeney v. Pruyne. Supreme Ct. . 474 


Ordinarily, in evaluating the propriety of the granting 
or denying of a motion for a new trial, the views of the 
trial judge with respect to “‘the feel of the case” are en- 
titled to great deference but where, as here, his discretion 
was affected by a mistaken recollection of what had tran- 
spired at the trial, no such deference is warranted. Sweeney 
v. Pruyne. App. Div. 520 


Courts will interfere with a verdict on the ground of 
excessiveness only with reluctance and never except in a 
clear case. Sweeney v. Pruyne. App. Div. . 520 


Expert testimony is admissible in actions for wrongful 
leath on the issue of the effect of inflation on the survivor’s 
pecuniary loss, aithough it is improper to have tables pre- 
pared by the expert witness, purporting to show plaintiff’s 
aggregate damages, introduced in evidence; it is expected 
that experts will provide their analyses of trends of future 
increases and discount interest rates generally for 
ry to use in arriving at their own independent single- 
igure appraisal of damages. Tenore v. Nu Car Carriers. 
ne. Supreme Ct. 577 





In a wrongful death action, the jury should have the bene- 
fit of evidence that will apprise them of the probable impact 
of income taxes on deceased’s future losses and instruc- 
tions to base fuiure losses on net rather than gross income, 
and must be instructed that the damage award itself is not 
subject to income taxation. Tenore v. Nu Car Carriers, 
Ine. Supreme Ct. 


non 


ott 





Nothing in the circumstances here justified anything but 
the application of the normal measure of damages for a 
purchaser’s breach of a contract to buy real property— 
the difference between the contract price and the market 
value at the time of the breach; Giumarra v. Harrington 
ights distinguished. Thomas F. Ruane Development 
wp. v. Landmark Development Co. App. Div. 639 


The party propounding interrogatories is entitled to have 
inswers furnished in a form that will permit their use a 
trial as affirmative evidence, or for impeaching or con- 
tradicting a party witness, and R. 4:17-4(a) does not allow 
a party to supply answers that refer generally to deposition 
transcripts. Seiden v. Allen. Chan. Div. 688 


rey 


The oath or certification affixed to answers to inter- 
regatories must conform to the requirements of R. 1:4-4(b), 
which inferentially mandates that it must affirm the truth 
of the answers supplied on the basis of personal knowledge 
and not on the basis of hearsay; if an answeror wishes to 
supply information net based upon his personal knowledge, 
he may do so by identifying it as being supplied by cthers 
whom he names. Seiden v. Allen. Chan. Div. 688 


sre planning for urban recevelopment and the threat 
ndemnation are clearly shown to have hed such a 
2 jinpact as substantially to destroy the beneficial 
t a landowner has made of his property, then there 
1 a taking of property within the meaning of the 
itm:tion, and such a landowner is entitled to do mages. 
Vesbington Market Enterprises, Inc. v. City of Tren 
supreme Ct. 
In light of the law’s recent recognition of a woman’s 
ight to control her own bodily functions, the trier of facts 
hould be permitted to evaluate whatever damages nlain- 
> entitled to; any loss or damage proximately re- 
ing from a negligent sterilization process, including the 
, emotional upset and physical inconvenience of rear- 
hild may be recovered at law. Betancourt v. Gaylor. 
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iif’s motion in malpractice action to comrel a de- 
‘ital to produce certain records of four hospital 
specifically exeluding the utilization review 
ited; since the request is limited to plain- 
t’s records so that no third parties are in- 
the patient-coctor privilege does not anply, and the 

Torced 








and special protection the Legislature has a‘ 
tilization review committees by N.J.S.A. 2A:84 
should not be broadened to include other committees and 
ius frustrate the discovery rules. Young v. King. Law 
927 

An award of damages under the Criminal Injzries Com- 
pensation Act is only to be made to or for the benefit of 
cependents of the deceased victim, and the Legislature did 
not intend that damages should be measured in the same 
manner as under the Wrongful Death Act. In re Carr. 
Arn. Div. 96 








DLEDS 

Where a corrective deed was necessitated by a faulty 
acknowledgment in the deed that was recorded before the 
effective date of the statute providing for the payment of 
additional fees on the recording of deeds evidencing trans- 
fer of title, the imposition of an additional recording fee 
when the deed was re-recorded was not proper since there 
was no transfer of the title and no consideration. Sherman 
Properties, Inc. v. Mintz. County District Ct. ee 


DEFAMATION 


Query whether, if in plaintiff’s proof action against de- 
faulting author the material complained of is found to be 
libelous, equity may enjoin defendant publisher, suit 
against whom is barred by the statute of limitations, from 
further sale and distribution of books. Barres v. Holt, Rine- 
hart and Winston, Inc. Law Div. 103 


A cause of action for libel accrues on the date the book 
is released in accordance with general trade practices 
and the statute of limitations bars suit one year from that 
date, even though publisher thereafter sells copies of such 
book for several years. Barres v. Holt, Rinehart and Wins- 
ton, Inc. Law Div. 


A statement, imputing to another conduct constituting an 
indictable criminal offense, made in the course of a judicial 
proceeding and related to the subject matter of that pro- 
ceeding is absolutely privileged. Kotlikoff v. Twp. of Penn- 
sauken. Law Div. . 191 

To the extent that the complaint against defendant unions 


103 © 


and union officials alleges libel or slander, there is state ~ 


court jurisdiction under an exception to the federal pre- 
emption of 29 U.S.C.A. $158. Davenport v. Terry. App. 
Div. . : 513 

Summary judgment was properly granted in defamation 
suit based on publication charging plaintiff real estate 
agency with block-busting since no genuine issue of ma- 
terial fact existed upon defendant’s claim of privilege, and 
this is true whether the negligence standard permitted by 
Gertz or the actual malice standard of New York Times/ 
Rosenbloom is applied. Barbetta Agency, Inc. v. The Eve- 
ning News Publishing Co., Inc. App. Div. 760 


DENTISTS 


The city council’s collectively negotiated agreement with 
the organization acting in behalf of city employees to pro- 
vide dental services to its employees was not ultra vires; 
providing dental services is expressly authorized by N.J. 
S.A. 40A:9-13 and, even if it were not, N.J.S.A. 40:69A-29 
authorizes the fixing of the compensation of municipal em- 
ployees, which compensation may be in the form of bene- 
fits or service. N.J. Civil Service Ass’n, Camden Council 
No. 10 v. Mayor and City Council of Camden. Law Div. 818 


Plaintiff oral surgeons do not have an absolvte right to 
serve on the emergency room rotation schedule of a public 
hospital; under the circumstances, however, they could not 
be excluded without cause or reason; the evidence here 
supports the basis for their removal. Grodjesk v. Jersey 
City Medical Center. Chan. Div. . 845 

The failure of the hospital committees to give plaintiff 
dentists any indication that they were being considered for 
censure constitutes a denial of due process; their censure 
is expunged and the matter remanded to committee. Gred- 
jesk v. Jersey City Medical Center. Chan. Div. 845 


DETAINERS 

The Interstate Agreement on Detainers satisfies pro- 
cedura! due process and does not violate equal protection 
by not providing an extradition-type hearing, since there is 
a reasonable basis for recognizing as a separate class those 
persons already in prison whose temporary custody is 
sought and treating them differently from persons not in 


prison whose custody is sought pursuant to the Uniform 
Criminal Extradition Law. State v. Thompson. App. 
Div. 430 


Where defendants were notified that another state had 
requested temporary custody of them, pursuant to the 
Interstate Agreement cn Detainers, but did not move within 
30 days before the Governor of New Jersey to disapprove 
the request, they waived any right which they may have 
had to contest the legality of their delivery to that state. 
State v. Thompson. App. Div. ... 430 


DISCLAIMERS 

A simple “as is” disclaimer should not effectively in- 
sulate the dealer from a claim of strict liability in tort 
following an accident resulting from a safety defect present 
in the vehicle when it was in the control of the dealer when 
selling to the ordinary consumer; here, summary judg- 
ment must be denied because defendant dealer has not 
shown that special circumstances of this sale constituted 
either an express or implied waiver of this buyer’s reason- 
able expectations regarding the absence of safety defects. 
Turner v. Int’] Harvester Co. Law Div. . 470 


DISCOVERY 
In supplementary proceedings, third persons may he 
examined only as to assets of the judgment debtor and 
cannot be required to make disclosure of their individual 
assets, but a third party may not avoid discovery by mere- 
ly asserting his ownership, and where, as here, the judg- 
ment creditor furnishes sufficient information to raise a 
reasonable doubt of the ownership of the property in 
question, the issue is amenable to clarification through 
reasonable Giscovery. Davis Acoustical Corp. v. Skulnik. 
App. Div. a 5 ae 
Where plaintiii’s doctor, a practitioner in Pennsylvania 
whose testimony was of paramount significance, refused 
to come to New Jersey to testify but was willing to be 
deposed in Philadelphia, it was prejudicial error for the 
assignment judge to deny plaintiff’s motion to permit the 
taking of the deposition de bene esse. Gero v. Cutler. Su- 
preme Ct. oe , 159 
Where defendant in a civil action had testified before a 
grand jury that returned no bill of indictment against him, 
it was error for the trial judge to refuse to permit plaintiff 
to obtain a copy of the testimeny; there is no sound reason 
why a civil litigant should not be entitled to the same 
right of discovery as a defendant charged with crime. 
Viruet v. Sylvester. App. Div. coin, 
An accused before the Division on Civil Rights need not 
be granted discovery prior to a finding of probable cause. 
The Howard Savings Institution v. Francis. App. Div. .. 311 
N.J.A.C. 13:48.2, giving the Director of the Division of 
Civil Rights discretion to control or limit discovery by the 
parties in a proceeding under the Law Against Discrimina- 
tion, is a valid regulation. The Howard Savings Institution 
v. Francis. App. Div. 311 
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Discovery, Cont’d 


Past adjudications of delinquency are admissible not for 
the purpose of impeaching the general credibility of a wit- 
ness but to reveal the bias, prejudice or ulterior motive 
of a witness; the policy of confidentiality of juvenile records 


_ is not absolute. State v. Brown. Law Div. .............. 392 


Where the State’s witness was given a polygraph test, the 
results of which the prosecutor did not use at trial, he 
erred in not making the information about it available to 
defendant before trial; by requesting that the witness take 
the test and consent to its use for any lawful purpose, the 
prosecutor has impliedly agreed to its use, and the results 
may be admitted into evidence. State v. Christopher. Law 
1 IR cde MEA ALS Seavey dan hrc Rooter ete Cee ete 598 

It is inexcusable to plead merely a conclusion and there- 
after attempt to justify this action by an attempt to resort 
te discovery, which is intended to avoid surprise and make 
a lawsuit an inquiry into truth and justice; discovery is not 
to be a substitute for 200d pleading, a shield for the lazy 
pleader or a means of avoiding the requirements of plead- 
ing legally sufficient facts. Gruccio v. Baxter. Law Div. 817 


~ DRIVERS’ LICENSES 


- 


- resultant reading. State v. Teare. App. Div. 


_ scientifically reliable information regarding the 


* and his motion to = the results of the test is denied. 


. pape s relating to the bid and work and which proh 


The State’s police authority exercised by the Director of 
the Division of Motor Vehicles embraces the right to im- 
pose reasonable restrictions on the issuance of bus drivers’ 
licenses, and the Director’s finding that a recent conviction 
of an assault upon a youngster was disqualifying for a 
period of time was not unreasonable. Sanders v. Division 
of Motor Vehicles. App. Div. ........................... 25 

Although the officer who issued a summons for speeding 
could not identify defendant at trial, there was a fair in- 
ference that he was the operator; while it was not a man- 
datory conclusion, it was perfectly logical and reasonable 
to find that the driver of the speeding vehicle in fact pro- 
duced a driver’s license and that defendant was in fact 
the party who made the production. State v. Bucich. = 
Dis... 560 


DRUNK DRIVING 


An expert is not necessary for every drunk driving case 
and, in order to receive expert services without cost, an 
indigent defendant must show that they are necessary for 
an adequate defense. State v. Ryan. Somerset Cty. Ct. 422 


The order suppressing the breathalyzer test in this case 
is reversed and the matter remanded for the trial court to 
supplement the record and make findings of fact and con- 
clusions of law as to whether preservation of test ampoules 
is feasible or practical; if so, under what conditions; and 
whether testing thereof will provide scientifically useful 
data to determine the reliability of the test and the 
430 

The theories about breathlyzer ampoules in State v. 
Teare are in their embryonic stage and, before adopting 
them as part of the law governing discovery it would be 
wise for the court to wait for their general acceptance as 
scientific fact; the present method of spot-checking am- 
poules is deemed to be accurate. State v. Bryan. Law 
OIE Reape eit eee oe nel ar EE SUN Ei Ae raeste On SeCeNE © 535 

Since preservation of the ampoule would not give any 
@ accuracy 
of the original breathalyzer test results, the State’s failure 
to produce it does not deny defendant ‘due process of law 


State v. Teare. App. Div 720 


In view of the unatiaile and oonuing accepted relia- 
bility of a blood test, the result thereof contained in a report 
from an institution engaged in performing such . test is 

admissible as a business entries exception uncer Evid. R. 
63(13). State v. Martorelli. App. Div. $98 





EASEMENTS 

The specifications and ‘‘no damage” clause in the State’s 
contract, which expressly imposed upon the contractor the 
obligation to ascertain the provisions of rig ht of way — 
ibit 
a ciaim for additional compensation on account of delay 9S 





: in acquiring rights of way, must be strictly applied: 


fact that both parties mistakenly assumed the right of ac 
cess was available does not entitle the contractor to dam- 
ages, Franklin Contr — Co. v. State of New Jersey. 

aw Div. Macphee 609 


' EDUCATION 


Since the right of children to a thorough and efficient 
system of education is a fundamental right guaranteed by 
the New Jersey constitution, the courts must afford an 
appropriate remedy to redress a violation; the Court con- 
sequently orders here that, for the school year i976-77 (if 
the cther branches of government fail to devise and enact 


"a constitutional system of education for that year), mini- 


mum support aid and save-harmless funds shall not be 


* disbursed as provided under the existing statutes but shall 


be distributed in accordance with the incentive equalization 
aid formula of N.J.S.A. 18A:58-5b, 6.3. Robinson v. Cahill. 
Supreme Ct. : . 489 
ELECTIONS 

When two similar offices are to be filled at an election, 


» each differing only as to the term, the offices are separate 


* 


* 


and distinct, and the request here to amend a petition for 
office, as allegedly defective, after the deadline for filing 
the petition from “councilman” to ‘“‘councilman—1 year un- 
expired term” is denied. Lepre v. Caputo. Law Div. 56 


The effect of N.J.S.A. 19:29-1(e) is to open to contest an 
election where bona fide votes are ‘‘rejected,” which in- 
cludes any situation in which qualified voters are denied 
access to the polls, including a denial because of shutdown 
of a voting machine. Magura v. Smith. Law Div. . 137 


Malconduct, which is a ground under N.J.S.A. 19:29-1(a) 
upon which to contest an election, is interpreted expansive- 
ly to mean a failure to follow affirmative pene oe 
ments. Magura v. Smith. Law Div. ....... 137 


The standard of proof to be borne by the contestant under 
N.J.S.A. 19:29-1(a) and (e) requires a definitive showing 
that the number of votes irregularly cast or rejected was 
sufficient to have altered the outcome. Magura v. Smith. 
Law Div. 137 


Municipality’s ordinance requiring any person desiring to 
canvass, solicit or call from house to house for a charitable 
cause or for a political campaign to notify the Police 
Department, in writing, for identification only is a neutral 
and reasonable regulation and is not a constitutionally cog- 
nizable interference with first amendment or other rights. 
Hynes v. Mayor and Council of Oradell. Supreme Ct. .. 155 


N.J.S.A. 40:87-12 provides specifically for the procedures 
to be followed to fill a vacancy on the Borough Council 
and, where the vote was two to one for the Mayor’s nom- 
inee and the Mayor cast the third vote, defendant’s appoint- 
ment was invalid. Affirmed, — N.J. — 1975, essentially for 
the reasons expressed by the Appellate Division in its 
majority opinion. Cianciotto v. Milstein. App. Div. . 217 


The provisions of N.J.S.A. 19:49-2 which regulate the 
positioning on the lines of a voting machine of candidates 
for nomination at a primary election are constitutional. 
Quaremba v. Allan. Supreme Ct. ...................... 327 


It is not an abuse of discretion for a county clerk to afford 
affiliated primary candidates a line of their own. Quaremba 
v. Allan. Supreme Ct. , S28 


There is nothing in the statutory language or statutory 
scheme of the Election Law to suggest that the sealing of 
the official poll lists for one year was intended to do any 
more than protect them as documentation of one school 
election for one year, certainly not to keep the identity of 
the voters secret, and challenger’s informal poll lists need 
not be destroyed. Shanahan v. State Bd. of Education. 
App. Div. , : 360 


Final Ramee to the Sean ont rn of the N.J. 
Election Law Revision Commission 401 
Ch. 141, P.L. 1974, although it affects only the Union 


County charter study plan, was not special legislation and 
is constitutional and valid; consequently, the initial election 
under the plan will elect only three freeholders to replace 
those whose terms are about to expire and the six other 
incumbents will continue in office. wane V. ies Law 
Div. a: 546 


Where the _— eaitilies on the ballot was that of council- 
man-at-large, 9,484 persons were recorded on the public 
counters and absentee ballots, and the two highest candi- 
dates received 3,788 and 3,720 votes respectively, neither cf 
them can be said to have ‘garnered a majority pursvant to 
N.J.S.A. 40:69A-160(d) and a runoff election is ordored. 
Greenberg v. Martini. Law Div. 705 


Since N.J.S.A. 40:63-87 limits participation of a munici- 
pality in the actions of a joint meeting for the construction 
and maintenance of a sewage disposal system to members 
of the borough council, a member of the council is not dis- 
qualified from voting for himself as representative to the 
joint meeting, Skarbnik v. Spina agreed with; Hazlet v. 
Morales distinguished, since N.J.S.A. 40:14A-5 permits, 
rather than requires, members of the governing board to 
be appointed by that board to a municipal sewerage no 
thority. Kurz v. Genova. App. Div. 


Upon close analysis of the New Jersey Campaign sian ‘i- 
butions and Exp enditures Reporting Act, the operation of 
which would clearly impede people from freely assembling 
and from freely making known their opinions to their rep- 
resentatives, the state interest in purifying the legislative 
process pales and becomes quite incompatible with the 
exercise of First Amendment rights; elimination of all pro- 
visions in the Act relating to political information organiza- 
tions and political committees, and confining the Act to the 
object expressed in its title, will leave intact those pro- 
visions relating to candidates, limitations on amounts spent 
for public office and political party committees. N.J. State 
Ch amber of Commerce v. N.J. Election Law Enforcement 
Comm’n. Chan. Div. 809 

The vrocedures for review set forth in N.J.S.A. 40:41A- 
107 and 40:41A-108 apply to the direct petition and refer- 
endum sections of the Optional County Charter Law, N.J. 
S.A. 40:41A-19 et seq. and petitioners here have the right 
to amend an insufficient petition for referendum as speci- 
fied therein; however, in order to be counted as qualified 
voters, the signers must be registered voters of the county 
as of the last date of filing of the original petition. Citizens 
for Charter Change in Essex County v. Caputo. App. 
Div. 1022 

Voter registrants who change marital status but not 
names are not required to re-register under N.J.S.A. 19:31- 
13, and women registrants who marry are not recuired to 
re-register under spouse’s surname unless they also adopt 
that surname as their own. Attorney Generai’s Formai 
Opinion No. 20 - 1975 1027 


EMPLOYEES 

Insurance company was not obliged to pay additional 
coverage under Amendment to group policy since it did not 
apply to an employee who was disabled and in confinement, 
and therefore not ‘“‘actively at work” on the date the 
Amendment became effective. Blum v. Prudential Ins. Co. 
of America. App. Div. 240 


Where employee thefts are specifically excluded from 
coverage by the terms of a policy but the clause is not so 
clear about its applicability to times other than the normal 
work day, the ambiguity must be resolved in favor of the 
insured and defendant insurance company is not relieved 
of liability for the plaintiff’s loss through an after-hours 
break-in theft by an ale Del Vecchio v. Old Reliable 


Fire Ins. Co. Law Div. 409 
The Rehabilitated Cues Offenders Act (N.J.S.A. 


2A:168A-1, et seq.) is not applicable to the determination 
of whether persons convicted of crime are eligible to be 
associated with the alcoholic beverage industry under the 
criteria set forth in the Alcoholic Beverage Law (N.J.S.A. 
33:1-1, et seq.). Attorney General’s Formal Opinion No. 

RECO 3a EA eae Ne ee tei 586 
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ENVIRONMENTAL LAW 

Unappropriated revenue raised by the Water Conserva- 
tion Bond Act of 1969 may be used by the Department of 
Environmental Protection to construct an outlet water 
transmission facility at the Round Valley reservoir pro- 
vided the Legislature specifically appropriates money for 
said purpose. Attorney General’s Formal Opinion No. 17 - 
IS!... . 246 

Although land use regulations should take due account 
of ecological or environmental factors or problems, the 
danger and impact must be substantial and very real—not 
simply a makeweight to support exclusionary housing 
measures or preclude growth—and the regulation adopted 
raust be only that reasonably necessary for public protec- 
tion of a vital interest. Southern Burlington County ees 
v. Twp. of Mount Laurel. Supreme Ct. ..... 

The State may sue for compensatory damages, as fre 
as injunctive relief, for the negligent destruction of fish. 
State v. Jersey Central Power & Light Co. App. Div. .. 407 

The sudden introduction of cold water into previously 
artificially heated tidal waters, which is deleterious to life 
therein, is prohibited by N.J.S.A. 23:5-28. State v. Jersey 
Central Power & Light Co. App. Div. 407 

The control and regulation of aircraft noise has been pre- 
empted by the federal government; restrictions imposed 
by Chancery Division as to runway use and hours for take- 
offs and landings by jet aircraft at Morristown Airport 
were, therefore, properly vacated. Twp. of Hanover v. 
Town of Morristown. App. Div. 841 


EQUITY 

Title to the remaining assets of a corporation which had 
subdivided and sold lands for year-round and summer 
residential use to be transferred, by virtue of the inherent 
equity jurisdiction of the court, to the custodial receiver 
appointed for the water utility of the corporation in order 
to provide the receiver with funds to improve the utility 
to implement an unsatisfied PUC order. State of New 
Jersey v. East Shores, Inc. Chan. Div. 89 

Query whether, if in plaintiff’s proof action against de- 
faulting -uthor the material complained of is found to be 
libelous, equity may enjoin defendant publisher, suit 
against whom is barred by the statute of limitations, from 
further sale and distribution of books. Barres v. Holt, 
Rinehart and Winston, Inc. Law Div. 103 


The doctrine of estoppel should not be used as a shield 
to insulate a public officer from the consequences of his 
testimony before a grand jury, at least for its use in a civil 
proceeding before his public employer conducted for the 
purpose of determining whether he has violated his trust 
and his fitness to continue in office. Young v. City of 
Paterson. App. Div. 272 

As between two innocent groups equity will impose the 
loss on the group whose act first could have prevented the 
loss. Zucker v. Silverstein. App. Div. 519 

Although a public agency cannot change the contract 
price simply because the successful bidder can obtain ma- 
terials or services at a lower cost than initially estimated, 
where there is, as here, a mutual mistake of a material 
fact, brought about by the fraud of other parties, and the 
injury would fall on the public and can be remedied without 
loss to the contractor, equitable relief in the form of refor- 
mation may be invok ced. Edward D. Lord, Inc. v. Municipal 
Ut ph Auth. of f Lower Twp. App. Div. 521 

2 ‘rongdoer obtains funds at the expense of an- 
her proper rty with those funds and trans- 
y to a third person, if the beta Pp rtv 
is he is entitled to reach the prop an 
ustructive trust or an equitable lien on he 
re, since defendant iy be a Age ui itou 
end have tok : rt q 
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sole ren naining issi we was the avail 
y of the defense of equitable estoppel, t 

; legal disputes were for the trial ju dge a} or 
was not entit itled to a jury trial. Penbreek Hau 
n n Const uction Co., Ltd. pe Div. 1002 
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iting physicians as a medi 
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but not governed by them. In re Karen Quin! . Char 
Div. 1033 


ESTOPPEL 
The doctrine of estop 





pel may not be applied to the actions 
of an appointing authority insofar as its powers to make 
appointments in the classified service are concerned. 
DeLarmi v. The Borough of Fort Lee. App. Div. 368 

Although New York law applied to the construction of the 
New York insurance policy, and the policy, as written, did 
not extend coverage to an interspousal claim, the grant 
of the insurance company’s motion for summary judgment 
was premature since a potential factual issue existed as 
to whether, by its course of conduct, it was estopped from 
asserting non-coverage or had waived its right to do so. 
Empire Mutual Ins. Co. v. Melburg. Supreme Ct. 406 
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ETHICS 


Some Observations And Suggestions About Disciplinary 
Proceedings, by Martin L. Haines ieee Cerne 17 

An attorney does not discard his professional standing 
and obligation to maintain a high standard of conduct 
when he engages in a business transaction; conduct by an 
attorney which engenders disrespect for the law calls for 
disciplinary action even in the total absence of the attorney- 
client relationship. In re Juan J. Ryan, an Attorney at Law. 
Supreme Ct. : ... 66 

Retaining a rebate from a title company from which title 
insurance is purchased in a real estate transaction without 
disclosure and subsequent acquiescence on the part of the 
person to whom the bill is submitted for payment is un- 
ethical. In re Ronald V. Rockoff, an attorney at law. 
Supreme Ct. 158 

The falsification of a divorce decree by an attorney would 
ordinarily require no less then disbarment, but in the cir- 
cumstances it is preferable to withhold final judgment 
pending respondent's continued psychotherapy and continue 
his indefinite suspension. In re Jerrold M. Fleisher, an at- 
torney at law. Supreme Ct. 158 


Where attorney for sellers-purchase money mortgagees 
put clause in contract requiring buyers to pay him for title 
search, he was using the real estate transaction as a pre- 
text and vehicle for fee generating purposes, conduct vio- 
lative of DR 1-102(A)(6), clearly tending to bring the legal 
profession into disrepute and meriting reprimand. In re 
Ronald V. Rockoff, an attorney at law. Supreme Ct. 158 

The attorney-client relationship would not require or 
justify silence in a situation where the integrity of the rule 
of law was at stake but, on the record here, however poor 
their judgment in the course of conduct they followed, ap- 
pellants’ silence did not constitute a contempt of court; 
query, whether their conduct was in violation of the Disci- 
plinary Rules. In re Michael Callan. Supreme Ct. 174 

New York Ethics Opinion On Use Of Paralegals, Ques- 
tion No. 641 (74-16). Ethics and the Paralegal: Lawyer 
may not permit his paralegal employee to practice law or 
perform services involving the exercise of professional 





legal judgment. Canon 3; DR 2-102(A)(4); 3-101(A); EC 
3-5, 6. 179 


In Defense Of New Jersey Disciplinary Proceedings, An 
Answere To Martin L. Haines, by Ralph Neibart and Roger 
H. McGlynn 193 


The nature of respondent’s conduct (the Court having 
found that he told his client charged with drunk driving 
that he would have to pay $2500 to be distributed among the 
local judge, the township prosecutor and police officers)— 
calculated to breed a public image of corruption of judicial 
administration at its most sensitive point, the local level— 
is such as could well warrant disbarment; in light of 
respondent’s previous record he is suspended for three 
years. In re Frederick Thompson, an attorney at law. 
Supreme Ct. 288 


An ethics committee’s partial absolution of a lawyer on 
an ethics charge can not shield him from review of that 
determination before the Supreme Court. In re Frederick 
Thompson, an attorney at law. Supreme Ct. 288 


Even though there is no evidence that respondent actually 
bribed anyone, his representation to his client that paying 
off the building inspector was the expeditious way to re- 
solve the client’s zoning problem demeans the legal profes- 
sion and brings it into disrepute; respondent suspended 
from the practice of law for three years. In re Cornelius 
W. Caruso, Sr., an attorney at law. Supreme Ct. 288 


A legislator dealing with a legislative committee is gov- 
erned by the rules of the Legislature and is barred by 
Senate Concurrent Resolution 28 (1972), which protects 
the confidentiality of advisory opinions issued by the Joint 
Committee on Ethical Standards, from access to those 
opinions. Gewertz v. Joint Legislative Comm. on Ethical 
Standards. App. Div. 304 

Respondent reprimanded and put on probation for his 
unprofessional conduct in a matrimonial matter; putting 
his practice and office on an adequate professional basis, 
maintaining proper records and files and securing com- 
petent office help are regarded as conditions of his continu- 
ing to practice law. In re Humphrey Famularo, an attorney 
at law. Supreme Ct. 326 


A compensation judge’s acceptance of gratuities and 
favors fro: those who have business with the Division of 
Compensation is inherently wrong; in the circumstances 
respondent is suspended from the practice of law for six 
months. In re Alfred P. D’Auria, an attorney at law. 
Supreme Ct. 327 

Report of the Supreme Court’s Committee on the Code of 
Professional Responsibility 425 

A lawyer’s clients are neither chattels nor merchandise 
and his practice and good will may not be offered for sale. 


Dwyer v. Jung. Chan. Div. 425 
County Ethics Committees — Yes, by Gerald M. 
Eisenstat 537 


Where attorney, as a municipal court judge, received 
fees for performing marriage ceremonies in flagrant dis- 
regard of a court directive prohibiting such practice, and 
pleaded guilty to one count of a two-count charge of filing 
false returns that did not reflect the total amount of in- 


come so received, and was compelled to resign his judge- 
ship and suspended from the practice of law for one year 
for the taking of fees and required to pay a $5,000 fine and 
undergo a custodial prison sentence of four months and 
then be placed on probation for three years, he has suf- 
fered much, and punishment for the false filing is limited 
to three months’ suspension. In re James J. Del Mauro, 
an attorney at law. Supreme Ct. . 553 

Common courtesy and civility are expected from a mem- 
ber of the bar whether he appears before the State’s highest 
court or some administrative body, and vilification, intimi- 
dation, abuse and threats have no place in the legal 
arsenal; there was no justification for respondent’s ex- 
treme conduct here and it cannot be condoned, although, 
under the circumstances, appropriate discipline is by way 
of reprimand. In re Mezzacca. Supreme Ct. ...... 558 


Where respondent obtained large mortgage loans in the 
name of another and there was misrepresentation and 
deception of the bank in connection with these transactions 
and prejudice to the other, and the instruments prepared 
by respondent involved dishonesty, fraud, deceit, mis- 
representation and forgery, his conduct has made manifest 
his unfitness to practice law and his name is stricken from 
the rolls. In re Arthur W. Brinkmann, an attorney at law. 
Supreme Ct. ett 558 

Attorney in Chapter XI proceedings who secured for his 
firm an agreement for extra compensation for challenging 
creditors’ claims from a company that acquired a con- 
trolling interest in the debtor corporation, by misleading 
its president into the belief that the firm was not already 
obliged to do the claims work, and who withheld from the 
Bankruptcy Court all information with respect to the agree- 
ment, until threatened by revelation from another source, 
acted offensively to DR 1-102(A)(4), which condemns con- 
duet involving dishonesty, fraud, deceit or misrepresenta- 
tion, and he is severely reprimanded. In re Edward Gross, 
an attorney at law. Supreme Ct. 607 


The absolute and unfettered power of the federal district 
court to discipline lawyers may be circumscribed to the 
extent that it depends in whole or in part on a state’s 
actions, either for initial admission or for the commence- 
ment of and legal or factual determinations in disciplinary 
proceedings; here, where the attorney disbarred by the 
federal district court, after having been suspended by the 
state court for one year, was initially admitted by virtue 
of his status as an attorney licensed to practice in New 
Jersey, and where the district court found no adjudicative 
facts on its own and relied exclusively on those found by 
the state court, disregarded the interpretation of New Jer- 
sey law by that state’s highest court, and impermissibly 
considered two matters not considered in the state court 
proceedings without following its own procedural rules, 
the judgment of disbarment is reversed. In re Arthur 
Lawrence Abrams, an attorney at law. U.S. Ct. of Appeals, 
Third Circuit fh 617 


There is no right to be represented by an attorney dis- 
qualified because of an ethical requirement; here, a former 
first assistant prosecutor, having had a part in the investi- 
gation of alleged criminal activity in a municipal police 
department, is disqualified at any time from representing 
a defendant charged with attempting to keep from the 
grand jury evidence of such alleged criminal activity. State 
v. Lucarello. App. Div. 761 


While a trial attorney should not offer himself as a wit- 
ness and his doing so may subject him to disciplinary pro- 
ceedings, nevertheless the testimony is competent and the 
failure to permit the attorney to testify is reversible error. 
Barbetta Agency v. Sciaraffa. App. Div. 793 

Respondent’s resignation from the New Jersey bar follow- 
ing his plea of guilty to a charge of embezzlement is, as 
provided in R. 1:20-10, with prejudice and equivalent to 
disbarment. In re Leonard W. Fruchter, an attorney at 
law. Supreme Ct. 814 


An attorney against whom an ethics complaint has been 
filed is not in any way at liberty to ignore it because he 
believes it to be without substance, maliciously motivated 
or false in fact, but must file an answer, as dictated by 
R. 1:20-4(¢), and should consider it as entitled to a priority 
over any other matter he may have in hand that can pos- 
cibly be posiponed; this opinion is primarily intended as 
an admonition to those members of the bar for whom it 
may be necessary and instances of the kind of neglect 
here will in the future be treated with appropriate severity. 
In re Walter M. D. Kern, Jr., an attorney at law. Supreme 
Ct. nee 5 ; ‘ 857 

Under all of the circumstances, the appropriate disci- 
pline te be impesed on attorney who misused his trust 
funds (later repaid) and failed to establish and maintain 
the basics required for the practice of the law such as an 
office, records, secretarial help and telephone service is 
suspension for a period of one year. In re Paul E. Parker, 
an attorney at law. Supreme Ct. 897 


Respondent’s efforts to justify his conduct in lending the 
money of one client to another without informing the 
former of the relationships and making the disclosure 
called for by DR 5-105(c) must fail; had the transaction 
ultimately caused the client’s financial loss, respondent’s 
professional career would have trembled in the shadow of 
disbarment or suspension; here, he is severely repri- 
manded. In re Donald C. Chase, an attorney at law. Su- 
preme Ct. 922 


The Twig Was Bent Long Ago, Legal Education and 


Ethies, by John F. X. Irving 931 





The Supreme Court’s disciplinary power is not confined 
to the area covered by the canons and a lawyer is subject 
to disciplinary action when he fails to meet the highest 
standards of ethical and moral uprightness; here, where 
there was a running dispute between landlord and tenants, 


attorney who changed sides during the struggle is repri- - 


manded. In re Dennis Alan Cipriano, an attorney at law. 


SUTCETO DC SSR aaron Bier Na Sols AA Gre Seats a a co 937 | 


American Roller Co. v. Budinger. Third Circuit ...... 964 
In this matter involving the mishandling and misuse of 
trust funds, where the clients have been paid in full, under 
all the circumstances the appropriate discipline is re- 
spondent’s suspension from the practice of law for one 


year. In re Maurice P. Strickland, an attorney at law. ~ 


RSTO MO ssc oc Saleen He a cet ware omen desea 985 

Having served as an assistant prosecutor during the 
pendency of an investigation into alleged criminal activity 
in a police department, counsel is disqualified at any time 
from representing a defendant charged in any indictment 
resulting from such investigation; the right to counsel does 


not give the right to be represented by an attorney dis- _ 


qualified because of an ethical requirement. State v. Ja- 


CUIDADO SG oo. 5 coir: concen heey Sse Ottanarmes 1057 


Appellate Division opinion affirmed, with the additional 
reason that, even if counsel had not occupied a conflicting 
position by virtue of his own employment as an assistant 
prosecutor during the continuation of the same investiga- 
tion, his association in the practice of law with an attorney 
who participated in the continuing investigation while in the 
prosecutor’s office mandates his disqualification under DR 
5-105(D). State v. Rizzo and Jaquindo. Supreme Ct. ... 1062 

ABA Ethics Committee Releases Draft of Changes Re 


Advertising By Lawyers 1081 


ETHICS OPINIONS 


a 


Opinions of the Advisory Committee on Professional Ethics _ 


No. a employees, identification with law 
rms rove oka Bey ae 
No. 297 - Conflict of interest, adult community develop- 
ment corporation attorney, partner of munici- 
pal prosecutor Se ee pee. 126 
298 - Classified listing in community directory . 126 
299 - Attorney practicing from client’s out-of-state 
office Bh ae teen eee 126 
300- Conflict of interest, board of health attorney, 
planning board attorney ........... .. 126 
301-Conflict of interest, prosecuting 
forgery claim against client bank 
. 302 - Representing CPA in disclosing fraudulent rec- 
ords, trade secret, criminal issue s 
No. 303 - Volunteering advice to former clients 
. 304 - Conflict of interest, multiple parties, fees upon 
withdrawal ib ariaunts de eae 
. 305 - Foreign attorney, legal title on bank’s letter- 
BM Sig eh col tienen Nokes eR A anhas 462 
306 - Publishing commencement of out-of-state we" 


No. 
No. 


No. 


No. third-party 
....209 


No. 
No. 
name, management representation specialty _ 513 
308 - Conflict of interest, freeholder attorney for 
county detective before Civil Service ..........534 
. 309 - Advisor to medical malpractice newsletter and 
seminars . , 
310 - Intermediaries, unauthorized practice, drawing 
contracts for realtors 534 
311 - Advertising, Who’s Who in New Jersey .. 
312 - Attorney husband of real estate salesperson . 646 
313 - Conflict of interest, former employer represent- 
ing plaintiff, present employer representin 
defendant ..... PE nn ea 
314- Conflict of interest, municipal prosecutor, de- 
fending driver before Motor Vehicle director _ 809 
.315- Conflict of interest, municipal court judge’s 
associate member of municipal board 
. 316 - Foreign attorney practicing in N.J., attorney’s 
name before immigration judge .. 822 
. 317 - Conflict of interest, prosecutor, former associ- 
ate occupants of former law office .. 822 
. 318- Conflict of interest, freeholder’s husband as- 
sistant county counsel ............. rate. cts ROO 
. 319 - Advertising, solicitation, charity’s auction of 
lawyer’s services 
. 320- Conflict of interest, PBA attorney’s private 
practice where police member is witness 857 
No. 321 - Use of “‘J.D.”’ and “‘Doctor’’ in academic posi- 
tion 
ETHICAL STANDARDS, ADVISORY OPINIONS OF THE 
STATE EXECUTIVE COMMISSION ON 
No. 28 - Last day of employment 30 
No. 29- Former law clerk as special counsel to Dept. 
of Insurance 
No. 31- Former Deputy Attorney General to represent 
co-defendant where formerly represented State 
as co-defendant 
No. 32- Department of Environmental Protection em- 
ployee to accept compensated outside editorial 
position _. .. 586 


No. 33 - Member of county tax board to disqualify him- 
self on certain tax appeals 


No. 


No. 


No. 
No. 
No. 


No. 
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EVIDENCE 
Where it appears that the prosecutor called defendant’s 
wife as a witness in the presence of the jury for the purpose 
of prejudicing defendant by compelling the invocation of 
the marital privilege before the jury, although such conduct 
cannot be condoned, defendant is not entitled to a new trial 
unless it appears that he was prejudiced; there are other 
more appropriate and effective remedies for reviewing 
attorneys’ conduct in court. State v. Piscopo. App. Div. 88 
Hearsay evidence that a gun was listed as stolen in the 
National Crime Information Center computer was not ad- 
missible as an exception under either Evid. R. 63(13) or 
63(30) in a criminal trial where the fact that the gun was 
stolen was an element of the offense charged because the 
data furnished by NCIC was not sufficiently trustworthy 
under Evid. R. 8 to justify its admission. State v. McGee. 
PI IU ie sacs hh areas ae a ate Wels hebes Tesco is a 110 
Held, on facts, that a reasonable jury could have found 
from the evidence the necessary element in proving open 
lewdness that the defendant intended that his act be seen. 
Slate V. Way ADD DIV: oon ses cae cn ee te awende cas 111 
Where two or more persons are both indicted for the 
same criminal offense which is in its nature several and 
are tried separately, evidence that one defendant has 
pleaded guilty or has been convicted is, as a general rule, 
inadmissible as against the other; here the prosecutor’s 
repeated references to charges against another without any 
curative instruction constituted reversible error. State v. 
MCIOD TID MIN ore Os a been eee hb ict oS end ek eae sae 113 
U.S. v. Chrzanowski. 3rd Circuit .................... 163 
Cross-examination of plaintiff’s medical expert to show: 
the number of times he had previously testified in mal- 
practice cases; that he had appeared exclusively for plain- 
tiffs; and had given expert opinion on numerous medical 
specialties should have been permitted for the purpose of 
testing the expert’s credibility. Janus v. Hackensack Hos- 
PRUE SPA I seo cdo ce ae srcls, Saye esee sen oak See eas 175 
Where the State’s position In the trial of a mother for 
manslaughter and child neglect is that the mother wilfully 
failed to provide proper and sufficient food and medical 
attention for her deceased seven-month-old child, evidence 
offered to show that the mother was similarly mistreating 
the child’s twin sister was inadmissible under Evidence 
me 55 and was so highly prejudicial as to mandate a new 
trial. 


Reversed, — N.J. — (A-89, Jan. 28, 1975) and the convic- 
tion for manslaughter reinstated and the conviction for 
child neglect vacated substantially for the reasons ex- 
pressed in the dissent. State v. Wright. App. Div. ..... 190 

Kephart v. Richardson. 8rd Circuit ................. 224 

The scope of cross-examination of a defendant who 
testifies on his own behalf is not limited solely to matters 
brought out on his direct examination but may, in the trial 
court’s discretion, cover other relevant matters. State v. 
Bonet. App. Div. .....5002.0.605.00005- Rasen ene 

It was reversable error here for the trial court to refuse 
to allow defendant to testify that, as her teacher, he had 
had disciplinary problems with the complaining witness 
before the alleged sexual offenses occurred so as to demon- 
strate bias against him. Affirmed substantially for the 
reasons expressed by the Appellate Division, — N.J. — 
(1975). (A-98 Sept. Term 1974.) State v. Bicanich. App. 
Div. Pen ese na eee eee, 
_ Whether the identity of an informer should be disclosed 
in a civil action for money damages against public officers 
for alleged illegal search is to be determined by balancing 
the interests of the plaintiff and the public. Cashen v. 
Spann. Supreme Ct. . DNR ene ie a .. 257 

Testimony admissible under the fresh complaint rule 
may be offered as part of the prosecution’s case and need 
not be deferred until after the defendant has attempted to 
impeach a complaining witness; here, statements made by 
complaining witnesses some four to six weeks after leaving 
their foster home and three years after the sexual ad- 
vances by defendant began were admissible as fresh com- 
plaints. State v. Hummel. App. Div.................... 305 

The availability of compensation for damage to the re- 
maining property caused by anticipated traffic, together 
with the resulting noise and fumes, after a partial taking 
for highway or jughandle uses remains an open question 
in New Jersey (except in special circumstances, such as 
a school); the problem is not reached here because any 
testimony concerning such damage in these circumstances 
would be too remote and speculative to warrant reception 
into evidence, whatever the general rule with respect to 
the availability of such compensation may later be dis- 
closed to be, and submission of this issue to the jury con- 
stituted reversible error. Ocean County v. Landolfo. App. 
Div. ...... PEAY Cone SNC He hee . 329 

Prior testimony, not itself offered in evidence, may be 
used in a limited fashion to refresh the recollection of a 
non-hostile witness. State v. Rajnai. App. Div. ........ 358 

N.J.S.A, 2A:84-22.1 et seq. creates a statutory privilege 
against disclosure of confidential communications between 
a physician and his patient, including information obtained 
by an examination of the patient where reasonably be- 
lieved to be necessary or helpful to diagnosis or treatment; 
the blood test results here plainly fall within the privilege, 
and none of the statutory exceptions apply. State v. Ama- 
niera. Middlesex County Ct. ......................... 392 


Virgin Islands v. Petersen. No. 74-1272. 3rd Circuit .. 398 


While it may have been an oversight here on the part of 
someone that the photographs in question had been marked 
for identification only and not placed into evidence, it was 
not the court’s function to enlarge the record on an ex 
parte basis. State v. Gray. Supreme Ct. ............... 406 

Identification of one attestor’s signature, where neither 
attestor is available, is proof that the testator did what 
she was required to do to make a will, including proof that 
two witnesses were present when she signed the document, 
and the will should be admitted to probate. In re the estate 
of Saenger. County Ch... 2... ce kee w cscs oes 422 

It was prejudicial error for the trial judge to refuse to 
allow any mention to the jury of either the State’s principal 
witness’ indictments or his suspension from the State Po- 
lice; it is immaterial for purposes of admissibility whether 
the indictments relate to the same cause in which the wit- 
ness is testifying. State v. Baker. App. Div. ............ 430 


The difference between the interest of a prosecution wit- 
ness who is an accomplice and of one who faces trial or 
sentencing on unrelated criminal charges is solely one of 
degree; both are admissible under N.J.S.A. 2A:81-12 for 
the purpose of impeachment and the trial judge commit- 
ted reversible error in limiting the cross-examination here. 
State v. Baker. App. Div. ......................... ... 480 

The fact that the State’s principal witness denied during 
voir dire holding any expectation of leniency in the matter 
of indictments pending against him in return for his testi- 
mony was merely another fact to be considered by the 
jury, not by the trial court, in assessing his credibility. 
State v. Baker. App. Div. .. ; beet ee 


By virtue of N.J.S.A. 2A:81-12 and Evid. R. 20, bias of a 
witness may be shown by extrinsic evidence without the 
necessity for prior cross-examination of the witness. Clay- 
ton v. Freehold Twp. Bd. of Education. Supreme Ct. .. 456 

Under Evid. R. 63(1)(a) a prior inconsistent extra- 
judicial statement of a witness called by another party is 
admissible as substantive evidence, providing the state- 
ment would be admissible if made by the witness while 
testifying, and it is now improper to give a limiting instruc- 
tion unless the statement has been offered for a limited 
purpose or as neutralizing evidence; the limiting instruc- 
tion here, however, did not constitute plain error. State v. 
Provet. App: Die: ...3.....26sc0cck ene ne trac n notes 495 


Where a juvenile was tried as an adult, his conviction 
may be used to impeach his credibility in a trial, on 
different charges 16 years later, with appropriate limiting 
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instructions. State v. Steffanelli. App. Div. ............ 5 
Where the State’s witness was given a polygraph test, the 
results of which the prosecutor did not use at trial, he 
erred in not making the information about it available to 
defendant before trial; by requesting that the witness take 
the test and consent to its use for any lawful purpose, the 
prosecutor has impliedly agreed to its use, and the results 
may be admitted into evidence. State v. Christopher. Law 
Div. aor. BD , 598 
Possession with intent to distribute and distribution are 
separate stages in a proscribed course of conduct; here, 
where defendant was walking around with heroin in his 
hat, in light of the random selection from the bulk, the 
total quantity of ‘“‘goods’’ possessed, and his manifest will- 
ingness to sell to a relative stranger, there was sufficient 
evidence to support a jury determination of possession with 
intent to distribute a controlled dangerous substance in 
packets not the same as those that were the subject matter 
of the distribution charge. State v. Jester. Supreme Ct. 606 
The Superintendent has the duty of providing a standard 
measure and of certifying approved measures; accordingly, 
a certificate of accuracy issued by him—here, describing 
and verifying a measured one-half mile course along which 
defendant was convicted of speeding—is admissible without 
a foundation under Evid. R. 63(15); it is also admissible 
under N.J.S.A. 51:1-102 as presumptively authentic and 
correct. State v. Kalafat. App. Div. ....... sos 625 
Although the State concededly delayed six weeks before 
complying with the inventory requirements of N.J.S.A. 
2A:156A-16, since that delay was inadvertent and defend- 
ants do not demonstrate any prejudice resulting from it, 
the trial judge was correct in refusing to suppress the 
evidence obtained from the wiretap. State v. Sidoti. App. 
Div. Ran geet or 641 
It is generally held that a third person overhearing a 
confidential communication between a husband and wife 
may testify as to it; here, the admission of conversations 
between a defendant and his wife obtained by wiretap, 
even in error, was harmless beyond a reasonable doubt. 
State v. Sidoti. App. Div. ............. 641 
Although a formal in-court identification by an eye-wit- 
ness is a highly desirable method of adducing the necessary 
proof that the defendant was, in fact, the perpetrator of the 
crime or offense, it is not the only possible mode of proof of 
identity and a conviction can be obtained in its absence. 
State v. Russell. Law Div. ........... 784 
While a trial attorney should not offer himself as a wit- 
ness and his doing so may subject him to disciplinary 
proceedings, nevertheless the testimony is competent and 
the failure to permit the attorney to testify is reversible 
error. Barbetta Agency v. Sciaraffa. App. Div. 793 


The trial judge did not commit reversible error in ad- 
mitting defendant’s declaration in the police car that he 
did not know the rape victim; the common law rule that 
extrajudicial declarations of a defendant are admissible 
in a criminal proceeding (subject to other exclusionary 
rules) continues in effect. [See Amendments to Rules of 
Evidence, 98 N.J.L.J. 810.] State v. Kennedy. App. Div. 840 

In order for the withholding of evidence to be considered 
as a violation of due process, it must not only be favorable 
to the defendant but also must be material to the issue of 
guilt; here the only reference in the tape to which de- 
fendants point is the promise relating to the prosecution 
for Bello’s offenses of June 17, and this does not represent 
withheld exculpatory evidence in the due process sense; 
at best, the tape was but a tool which might or might not 
have been used by the defense in cross-examination for 
credibility purposes. State v. Carter. Law Div. 873 

There was no error in the admission of the police chem- 
ist’s testimony here because it related only to a codefendant 
and not defendant; in addition, one expert’s testimony may 
be based on the work done or hearsay evidence of another 
expert (especially if the latter’s work is supervised by 
the former). State v. Stevens. App. Div. 902 

In view of the simplicity and generally accepted relia- 
bility of a blood test, the result thereof contained in a report 
from an institution engaged in performing such a test is 
admissible as a business entries exception under Evid. R. 
63(13). State v. Martorelli. App. Div. 998 

The trial judge must make a finding that the examiner 
who conducted a polygraph test is qualified and the test 
administered in accordance with established techniques 
before the results of a polygraph examination taken pur- 
suant to a stipulation of admissibility may be introduced 
in evidence, and the trial judge here made such a finding; 
the expert’s opinion was properly admitted into evidence 
and corroborated other evidence. State v. South. App. 
Div. ‘ 1043 

In the absence of evidence to the contrary, it can be 
assumed that a stranger was not substituted for the ac- 
cused by the police who had him in custody. State v. 
Reddy. App. Div. 1063 


EXPERT WITNESSES 

Having determined, in a condemnation trial de novo 
before a jury, that four of the five sales referred to by the 
landowner’s expert were non-comparable as a matter of 
law, it was clearly proper for the condemnor to attempt to 
jiscover and inform the jury through cross-examination 
of the extent to which the expert relied upon such non- 
comparable sales in arriving at his opinion as to value, and 
the refusal to permit such cross-examination, or permitting 
it only at the risk of having the non-comparables admitted 
into evidence, constituted reversible error. Ocean County 
v. Landolfo. App. Div. - 329 


EXPUNGEMENT 


Where a defendant was fined the maximum of $5,000 for 
a bookmaking conviction his record cannot be expunged. 
State v. Italiano. App. Div. ee ae 


EXTRADITION 
The 30-day period in 62 Stat. 822; 18 U.S.C.A. 53182 begins 
to run after the arrest effected pursuant to a Governor’s 
warrant for extradition, and the words ‘‘may be dis- 
charged” are permissive and not mandatory when delay 
beyond 30 days was caused in large part by the accused 
himself. In re Dunster. App. Div. 6 
The Interstate Agreement on Detainers satisfies pro- 
cedural due process and does not violate equal protection 
by not providing an extradition-type hearing, since there 
is a reasonable basis for recognizing as a separate class 
those persons already in prison whose temporary custody 
is sought and treating them differently from persons not 
in prison whose custody is sought pursuant to the Uniform 
Criminal Extradition Law. State v. Thompson. App. 
Div. oe 430 
A Governor has no power to allow bail when issuing his 
arrest warrant under the Uniform Criminal Extradition 
Act; a fortiori, a successor Governor has no power to 
amend a fully executed arrest warrant issued by his prede- 
— for the purpose of setting bail. In Re Lucas. Law 
iv. PE Tein ty SPs 5 


FAIR TRADE 


Price maintenance contracts made under the New Jersey 
Fair Trade Act of trademarked products are valid, even 
though set by a distributor. Cooper Distributing Co., Inc. v. 
Amco Electronics. Chan. Div. 22 

The minimum resale price established pursuant to con- 
tracts made under the Fair Trade Act must be uniform 
throughout the state, and uniformity cannot be obtained 
unless the manufacturer or distributor effectively binds all 
retailers selling the products in an effort to maintain an 
established price. Cooper Distributing Co., Inc. v. Arnco 
Electronics. Chan. Div. .. é aes 22 


FAIR TRIAL 
U.S. ex rel. Greene v. New Jersey. Third Circuit. 908 
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FAMILY LAW 


None of the common law immunities may fairly or justly 
be applied in the circumstances at hand to preclude the 
maintenance of the wrongful death action instituted against 
the defendant by his dead wife’s administratrix ad prose- 
quendum. Small v. Rockfeld. Supreme Ct. 81 

A judge may order visitation by a grandparent, if it is 
for the welfare of the child, where she is the parent of the 
child’s deceased parent notwithstanding that the surviving 
parent’s new spouse has adopted the child and objects to 
the visitation; the Legislature did not intend to permit the 
statutorily granted right of visitation by grandparents to be 
frustrated by the otherwise wholly beneficent policies of the 
adoption statute, although those policies are to be taken 
into account in the exercise of judicial discretion. Mimkon 
v. Ford. Supreme Ct. 193 

The Juvenile and Domestic Relations Court has inherent 
power and specific authority under N.J.S.A. 2A:168-1 to 
impose probation in civil proceedings to enforce litigants’ 
rights under support orders. Essex County Welfare Board 
v. Perkins. App. Div. 382 

If a woman on marriage does not retain her maiden 
name, she legally adopts her husband’s surname by repute, 
consistent with the common law right to adopt any name 
as one’s legal name without a court proceeding. In re the 
application of Bonnie Lee Daniels Lawrence. App. Div. 401 

In circumstances such as here, where there is no fraud- 
ulent or criminal purpose and the husband consents to his 
wife’s resumption of her maiden name, the denial of plain- 
tiff’s application was without warrant under N.J.S.A. 
2A:52-1 or common law, and thus an abuse of the trial 
judge’s discretion. In re the application of Bonnie Lee 
Daniels Lawrence. App. Div. 401 

The trial judges here abused their discretion in refusing 
changes of name to plaintiffs when granting them divorces; 
the courts are precluded from engrafting onto N.J.S.A. 
2A:34-21 a new exception (that is, concern for detriment 
to minor children), to a divorced wife’s common law right 
to resume her maiden name. Egner v. Egner. App. Div. 401 

Where a five-year-old child’s mother petitions the court 
to change her son’s surname to that of her second husband, 
and the first husband objects and shows that he has in no 
way abandoned his son or otherwise been guilty of any 
misconduct toward him, and the record reveals no basis 
for the petitioner’s claim of psychological harm to the 
child if the application is not granted, there is no sound 
basis to conclude that any tampering with the realities— 
that the child’s present name represents his identity, his 
paternity, and a remaining bond with the father—would 
advance the best interests of the child, and the application 
must therefore be denied. In re Lone. Hudson Cty Ct. .. 537 

On the facts here, husband’s claim that child born during 
marriage is illegitimate because conceived after he had 
undergone a vasectomy does not overcome the presumption 
of legitimacy by clear and convincing evidence; it may be 
unlikely that sperm existed in the husband nine months 
after the operation, but it is not impossible. L. v. M. Cam- 
den County Ct. 585 

A putative father is constitutionally entitied to reason- 
able notice and an opportunity to be heard before either 
a State or private party may take custody or guardianship 
of his child. There is no requirement that a putative father 
must give his affirmative consent prior to the adoption of 
his child. Attorney General’s Formal Opinion No. 7. 644 

The procedures of the New Jersey Division of Youth and 
Family Services regarding the notification of a putative 

father when the Division accepts a Surrender of Custody 
and Consent for adoption from the natural mother or other 


legal custodian of a child are consistent with all statutory 
and constitutional requirements. Attorney General’s For- 
mal Opinion No. 7 - 1975 644 
_A woman has a constitutional right to obtain a steriliza- 
tion operation without the consent of her husband, and 


such proiection is available whether it be in the form of 
proscription of state action requiring the contrary or refus- 


ing to recognize the spouse’s civil suit against the treating 
physician as meritorious. Ponter v. Ponter. Chan. Div. 777 

The Juvenile and Domestic Relations Court should assign 
counsel without cost to indigent parents who are subiected 
to proceedings that may result in either temporary loss of 
custody or permanent termination of their parental rights; 
the trial court lacks the power to compel the Division of 
Youth and Family Services to compensate such counsel, 
however, and will have to assign counsel to serve without 
compensation. Crist v. N.J. Div. of Youth and Family 
Services. App. Div. 798 


FARM WORKERS 

The farmer does not, if he chooses to house his em- 
ployees, have a constitutional right to act in disregard of 
the public policy ot this state that the furnishing of lands 
and buildinzs for dwelling purposes is an activity the regu- 
lation of which is as much in the public interest as the 
regulation of public utilities, or in disregard of his em- 
ployees to assert their own rights; these rights must be 
exercised reasonably, however: guidelines for press visits 
to migrant farm workers set forth. Freedman v. N.J. State 
Police. Law Div. 782 

New Jersey’s general trespass statute, N.J.S.A. 2A:170- 
31, as construed in State v. Shack, 58 N.J. 297 (1971), can- 
not be invoked by farmers as an instrumentality for barring 
or removing representatives of government, newsmen and 
visitors, other than solicitors or peddlers of non-essentials, 
who reasonably seek out migrant farm workers at their 
campsite dwellings. N.J.S.A. 2A4:170-31 must be enforced 
by the State Police where there has been an unreasonable 
intrusion upon farm property. Attorney General’s Formal 
Opinion No. 11 - 1975 843 

The Occupational Safety & Health Act is so broad and 
sweeping as to encompass the entire gamut of migrant 
worker protection in the field of inspection and minimum 
standards of housing quarters and, except where out-of- 
state workers are recruited through the interstate clearance 
system under the Wagner-Peyser Act, the State has neither 
the authority nor the obligation to make pre-occupancy 
inspections of farm labor camps. Five Migrant Farm- 
workers v. Hoffman. Law Div. 961 


FETUSES 

Fetuses that are the victims of a criminal blow or wound 
upon their mother, and who are subsequently born alive, 
and thereafter die by reason of a chain of circumstances 
precipitated by such blow or wound, may be victims of 
murder; the victims here were persons within the meaning 
of the homicide laws on the date of the alleged homicide. 
State v. Anderson. Law Div. .......................... 824 


F.H.A. SALES 

F.H.A. financed sales should not be excluded as a class 
from a sales-ratio stuyd in establishing a county equaliza- 
tion table for the apportionment of county taxes among the 
taxing districts, but, once the sales price in such a sale is 
shown to have been substantially distorted by extraord- 
inary charges attributable to F.H.A. financing, so that it 
does not reflect the true consideration for the property as 
between the buyer and the seller, it should be discarded 
and not used in the sales-ratio study. (Modifying 127 N.J. 
Super. 588 (1974).) City of Trenton v. Mercer Co. Bd. of 
WARM CHOON NO. ooo oesecce daw esol guns. tans 158 


FIREFIGHTERS 

The Exempt Firemen’s Tenure Act does not operate to 
confer tenure on county investigators who hold exempt 
fireman certificates; such investigators serve at the pleas- 
ure of the incumbent prosecutor and are subject to removal] 
by him. Muccio v. Cronin. Law Div. .................. 824 


It must be assumed, on the motion here to dismiss the 
complaint, that certain firemen, seeking promotion to the 
position of captain, falsely and fraudulently certified that 
they were residents of Newark and, had they not so cer- 
tified, plaintiffs would have received a promotion, and it is 
clear that, unless the statute in question has abolished it, 
plaintiffs have a cause of action; assuming, without de- 
ciding that the Legislature has the power to vitiate retro- 
actively a cause of action for fraud, on the present facts 
there is no evidence of any intent to do so. Smith v. City 
of Newark. App. Div. .. 3 outed . 858 


Since CETA employees are paid from federal funds 
rather than from city funds, they are not in the “‘paid serv- 
ice” of the city and therefore are not subject to the Civil 
Service Act; the city was empowered to hire firemen pur- 
suant to CETA without reference to the civil service list 
and the Civil Service Commission had authority to approve 
such hiring under the circumstances hére. White v. City of 
Paterson. App. Div. Acedia. Paes Leta ea 1065 


FIXTURES 

For purposes of real property taxation under N.J.S.A. 
54:4-1 et seq., machinery and equipment, used in a manu- 
facturing process, attached to land or buildings are to be 
assessed and taxed as realty if they have been placed in or 
annexed to a structure to carry out the purposes for which 
the structure was erected or designed or to which it has 
been adapted, with the intention to remain there perman- 
ently, and the removal thereof will result in material in- 
jury, as defined in the ‘‘institutional doctrine of fixtures”; 
the test is the essentiality of the chattels to the use for 
which the building was designed or used. National Lead Co. 
v. Borough of Sayreville. App. Div. .................... 169 


FREEDOM OF INFORMATION 


Wine Hobby USA, Inc. v. Internal Revenue Service. 3rd 
SUMO eee ie Re a cect ae nied hae ks RA nce 163 


FRESH PURSUIT 

If an officer is actually engaged in fresh pursuit he will 
be deemed to be in the performance of his duty for the 
purpose of N.J.S.A. 2A:90-4 (assaulting a police officer) 
even though the pursuit may not be legal according to 
New Jersey’s Uniform Law on Fresh Pursuit. State v. 
De Grote. Law Div. ie See 1025 


GARAGE OWNERS 

To the extent that a garage owner’s liability policy 
affords the same kind of coverage as an automobile policy 
it is subject to the same public policy considerations under- 
lying the Motor Vehicle Security-Responsibility Law; here, 
coverage extends to the vehicle owner who was using the 
vehicle with the garage owner’s permission. Selected Risks 
Insurance Company v. Nationwide Mutual Insurance Com- 
pany. App. Div. SSW yauina ene reer es cans 384 


GARBAGE 

The enactment of the Solid Waste Utility Control Act of 
1970 (N.J.S.A. 48:13A-1) and of the Local Public Contracts 
Law (N.J.S.A. 40A:11-1) in 1971 did not impliedly repeal or 
render inapplicable to scavengers the provisions of N.J. 
S.A. 40:66-4, requiring public bidding for garbage disposal 
contracts in an amount exceeding $2,500 entered into by a 
"pee Capasso v. Pucillo & Sons, Inc. Chan. 

RE INSEE OSE Tree a ied gee ee ree 312 


_ Garbage collection contracts entered into by municipali- 
ties are subject to the public bidding requirements of N.J. 
S.A. 40:66-4 and the Local Public Contracts Law even 
though scavengers are now deemed to be public utilities 
subject to the jurisdiction of the PUC. Capasso v. L. Pu- 
cillo & Sons, Inc. App. Div. ................ axe aee 312 

Absent statutory authority granting mere competitors 
the right to intervene in certification proceedings, the reg- 
ulations of the N.J. Bd. of Public Utility Commissioners 
authorize the ex parte granting of applications for a Cer- 
tificate of Public Convenience and Necessity for Solid 
Waste Collection without a full hearing; moreover, N.J. 
S.A. 48:13A-10 does not impose a burden on the applicant 
to demonstrate the inadequacy of existing service or on 
the Board to make a specific finding to that effect. In re 
Application by Mason. App. Div. .................. .. 687 

Statutes and regulations banning the use of landfills in 
New Jersey for disposal of solid waste originating else- 
where do not amount to an improper effort to regulate 
interstate commerce; there has very clearly been no fed- 
eral preemption of the area and the legislation is certainly 
an appropriate exercise of the state’s police power; al- 





though not every assertion of a state’s quasi-sovereign right 
to protect its environment, ecological values and natural 
and human resources will be sustained regardless of the 
impact upon interstate commerce, where, as here, the 
effect upon trade and commerce is relatively slight and the 
values sought to be protected are so crucial to the welfare 
of its citizens, the state action should be unhesitatingly 
sustained. Hackensack Meadowlands Development Comm’n 
v. Municipal Sanitary Landfill Auth. Supreme Ct. .... 1033 


GRAND JURIES 

Even though a federal writ of habeas corpus is binding 
upon the state courts insofar as it mandates defendant’s 
release from custody, it has no other power and does not 
revise the judgment of conviction in the state courts. State 
A eee Ae Oy Dee eee eee eee 112 

A habeas corpus proceeding in the federal courts is not 
an appeal from a judgment of conviction in a state court 
within the purview of N.J.S.A. 2A:166-13, and issuance of 
the writ does not mandate the return of a fine defendant 
paid. State v. Perwin. Anp. Div. ...................... 112 

The exclusive method for review of an action or inaction 
of the State Parole Board, an administrative agency, is by 
direct appeael to the Appellate Division; a motion for a 
writ of habeas corpus in the Law Division, challenging the 
Parole Board’s action or inaction, should be dismissed. 


Johnson v. N.J. State Parole Bd. App. Div. ........... 134 
Grant v. Hogan. Third Circuit ...................... 224 
Washington v. Regan. No. 74-1598. 38rd Circuit. ...... 398 
On Restructuring the Grand Jury System, by Matthew 

Uy A ee ee rs nee oe yee eas 473 


Where the granting of the writ of habeas corpus results 
in the termination of proceedings in favor of a defendant 
because the county prosecutor elects not to proceed, the 
purport and intent of N.J.S.A. 2A:166-13, which mandates 
return of fines paid when a defendant has appealed and 
obtamed a decision terminating the matter in his favor, 
have been met; the fine here should be returned. State v. 
PEGWIN ROUT EMO Obs. aren ntie nae secs cnecescasseese ea 638 

Poteet v. Fauver. Third Circuit .......... ahs swiss US 


U.S. ex rel. Horta v. De Young. Third Circuit ... 964 
U.S. ex rel. Fletcher v. Walters. Third Circuit 1048 
In re Grand Jury Proceedings. Third Circuit . 1096 


GROUP HOMES 

Interpretation of an ordinance is a judicial matter, and 
the Board of Adjustment had no authority to issue a direc- 
tive to the building inspector to refuse to issue a certificate 
of occupancy to a group home as part of a resolution in the 
form ot a pseudo-declaratory judgment beyond its purview; 
group homes qualify as single families and communities 
may not use their planning and zoning powers to discrim- 
inate against them. Young Women’s Christian Ass’n of 
Summit v. Summit Bd. of Adjustment. Law Div. ...... 689 


GUN CONTROL 
The “antique firearms’? exemption created by N.J.S.A. 
2A:151-18 exempts from the Gun Control Law of 1966 rep- 
licas of antique muzzle-loading black powder pistols, re- 
volvers and rifles which do not fire fixed ammunition 
regardless of when manufactured. Service Armament Co. 
UAV AOD SUDIW eed ok int yin eee pe cm oe 6 
Motion to suppress revolver as evidence in a state prose- 
cution for possession of it was properly granted where the 
search was based on a warrant issued by a federal magis- 
trate on the basis of an F.B.I. affidavit that did not state 
any underlying facts showing a connection between the 
weapon and interstate commerce where such a connection 
must be proven for a conviction of the violation alleged in 
the affidavit. State v. Bisaccia. App. Div. ............... 47 
Hearsay evidence that a gun was listed as stolen in the 
National Crime Information Center computer was not ad- 
missible as an exception under either Evid. R. 63(13) or 
63(30) in a criminal trial where the fact that the gun was 
stolen was an element of the offense charged because the 
data furnished by NCIC was not sufficiently trustworthy 
under Evid. R. 8 to justify its admission. State v. McGee. 
PU OWS ihe he enc ae Aree Pee eter semen evi 110 
To be exempt from the permit requirements of the Gun 
Control Law under N.J.S.A. 2A:151-18, the antique firearm 
must be of a qualifying type and must be possessed as a 
curiosity, ornament or for historical value; the statute 
gives ample warning of the conduct prohibited. State v. 
BCRNCICT. PADDY 53 Soe on siohe Ooo a Pee eubs cob eeieee ost 798 
A flare gun is a firearm and is comprehended within the 
proscriptions of N.J.S.A. 2A:151-41(a); this application of 
the Gun Control Act to flare guns is prospective only. State 
WV. MICDNERNAUDMDIV soo cca cncslgegem ones .. 1006 


HAIR 

It is not violative of his privilege against self-incrimina- 
tion to take hair samples from defendant; whether the 
evidence will be admissible will have to await the results 
of the test and the evidence relating to the scientific re- 
liability of hair-comparison analysis. State v. Christopher. 
BAU EDI ce ete hace eran a a iar ets gee ... 598 


HEALTH 

A veteran’s license to vend does not authorize the sale 
of merchandise from a fixed location, nor is the itinerant 
vendor exempt from a health regulation ordinance which 
by its terms is applicable to all sellers of foodstuffs within 
the municipality. Twp. of North Bergen v. Lord. App. 
1) SR RAN Se eee Se ELS here sae 48 

The change in a plan, previously filed and published by 
the Department of Health, to reflect current statistical data 
is not such an amendment as to require the agency to pur- 
sue formal amendment procedures before it can use the 
current information. Merry Heart Nursing and Convales- 
cent Home, Inc. v. Dougherty. App. Div. .............. 49 

The grant of power in N.J.S.A. 26:3-31p is of a mandatory 
character, and a residential tenant is entitled to judicial 
relief ordering the local health department to enforce the 
provisions of N.J.S.A. 26:3-31 by exercising the agency’s 
power to act, as agent of the landlord, to engage repair- 
men and order parts necessary to restore the boiler at the 
premises to operating condition at the landlord’s expense. 
Jones v. Buford. App. Div. ones ose Oe 
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Health, Cont’d 

The moratorium imposed between June 1973 and January 
31, 1975 on the issuance of certificates of need for the con- 
struction of skilled or intermediate care beds was a valid 
administrative planning approach in furtherance of the 
legislative intent. Cooper River Convalescent Center, Inc. 
V. Dougnerty. ADD: DIV... cesses cece see dececneceres 407 

An application for a certificate of need authorizing addi- 
tional health care facilities should be viewed in light of the 
facts existing when the application is considered rather 
than the facts existing when it was filed. Cooper River Con- 
valescent Center, Inc. v. Dougherty. App. Div. ........ 407 


HEART-BALM STATUTE 

The conduct alleged here does not, as a matter of law, 
amount to the type of outrage necessary to establish the 
tort of intentional infliction of emotional distress, rather, 
the action is for alienation of affections and recovery is 
barred by the Heart Balm statute; however, plaintiff’s 
allegation relating to defendant’s wrongful deprivation of 
support payments from her husband constitutes a cause of 
action independent of those barred by N.J.S.A. 2A:23- 
Hafner v. Hafner. Law Div. ...................... 818 


HIGHWAYS 

The filing of a proposed highway alignment map, the 
acquisition of a nearby parcel and the State’s refusal to 
abandon any long-range plan for the eventual acquisition 
of plaintiff’s property for the proposed highway did not 
bar plaintiff from utilizing and developing its property, 
and no constructive or de facto taking occurred. Kingston 
East Realty Co. v. State of New Jersey. App. Div. ..... 408 


HOLIDAYS 


The parties have agreed upon Martin Luther King’s 
birthday as a paid holiday. American Federation of State, 
County and Municipal Employees, Council No. 73 v. The 
State of New Jersey. Supreme Ct. ..................... 87 

The fact that rates paid to hospitals as per diem reim- 
bursement by Blue Cross were set by the Commissioners 
of Insurance and Health below the rate charged by the 
hospitals to non-Blue Cross subscribers does not constitute 
a deprivation of either due process or equal protection. 
Borland v. McDonough. App. Div. 743 

Plaintiff oral surgeons do not have an absolute right to 
serve on the emergency room rotation schedule of a public 
hospital; under the circumstances, however, they could not 
be excluded without cause or reason; the evidence here 
supports the basis for their removal. Grodjesk v. Jersey 
City Medical Center. Chan. Div. ...................... 845 

Plaintiff's motion in malpractice action to compel a de- 
fendant hospital to produce certain records of four hospital 
committees, specifically excluding the utilization review 
committee granted; since the request is limited to plain- 
tiff’s decedent’s records so that no third parties are in- 
volved, the patient-doctor privilege does not apply, and the 
specific and special protection the Legislature has afforded 
utilization review committees by N.J.S.A. 2A:84A-22.8 
should not be broadened to include other committees and 
ong frustrate the discovery rules. Young v. King. Law 

12a tate Re icp A te rar iC pap ere eR Ie rey ie 927 


HOMEMAKERS 

A state may not impose more restrictive eligibility stand- 
ards for federal-state funded public assistance programs 
established by the Social Security Act than those author- 
ized in the Act, and, since the intent of Congress in estab- 
lishing the Aid to the Permanently and Totally Disabled 
program appears clearly to have been to provide assist- 
ance for needy persons unable to engage in a remunerative 
occupation because of disability, the “homemaker” reg- 
ulation adopted by the Division of Public Welfare is invalid 
under the supremacy clause. Schultz v. Kott. App. Div. 25 


HORSE RACING 


The statutes creating the N.J. Sports and Exposition Au- 
thority do not restrict horse race meetings conducted by 
the Authority to the Meadowlands Complex site. Twp. of 
Cherry Hill v. N.J. Racing Comm’n. Law Div. ..... 22 

Permit for December race meeting at Garden State modi- 
fied to require early week-day closing of track and to 
require permit holders to reimburse municipality for po- 
lice salaries related to additional traffic. Twp. of — 
Hill v. N.J. Racing Comm’n. Law Div. ................. 

In view of the showing of the probable traffic snarls “a 
added financial burden imposed upon the Township of Cher- 
ry Hill in providing additional traffic police resulting from 
a December race meeting at Garden State, the Racing 
Commission should have made the permit subject to con- 
ia Twp. of Cherry Hill v. N.J. Racing Comm’n. Law 

Rats Sie en ne eer Re Een 22 

The inconvenience to commuters resulting from the con- 
duct of a race meeting at the Garden State track in Cherry 
Hill during December is not so substantial as to amount to 
a public nuisance, but, even assuming the proofs estab- 
lished an anticipated public nuisance, such nuisance would 
not be enjoinable since horse racing at Garden State is an 
activity authorized by the Legislature. Twp. of Cherry Hill 
v. N.J. Racing Comm’n. Law Div. ... 22 

Affirmed essentially for reasons in trial judge’ S opinion 
that race meet in question would not amount to public 
nuisance; question whether it “‘cannot” be actionable pub- 
lic nuisance not reached. Twp. of piece Hill v. N.J. Rac- 
ing Comm’n. App. Div. ae ae 


HOUSING 


Query whether, since the consequences of governmental 
requirements of a minimum floor area for living units, 
based on the number and character of the occupants, are 
so great in so fundamental an area as housing, justification 
for the particular enactment ought to rest upon the munici- 
pality. Sente v. Mayor and Council of Clifton. Supreme 
eee nce A ao hn rey en en aR ein ee 66 

Federal Publicly Assisted Housing Programs, by Stephen 
Sussna 577 


There exists no federal or state regulation that would 
allow the court to order the Department of Institutions and 
Agencies to pay delinquent rentals, owed because of a rent 
strike by tenants of a public housing authority who are 
receiving public assistance, directly to the authority; the 
Commissioner of Institutions and Agencies’ refusal to 
formulate a method whereby the shelter grant would be so 
applied is affirmed. Housing Authority of the City of New- 
ark v. Commissioner, Dept. of Institutions & Agencies. 
We f1) 1 3) 0) ea ee ATI rece een res er oorth mnee 883 

The HFA does not have the statutory authority to pro- 
vide financing, by mortgage loans or otherwise, to qualified 
sponsors of a fully constructed and occupied housing proj- 
ect other than for rehabilitation contemplated by the N.J. 
Housing Finance Agency Law of 1967. Attorney General’s 
Formal Opinion No. 14 - 1975 ........................ 906 

An abatement in rent equal to the proportionate loss of 
habitability is an effective remedy that may be afforded 
to tenants of public housing. wn Auth. of the City of 
Newark v. Scott. App. Div. ....... ; 1064 


ILLEGITIMACY 

On the facts here, husband’s claim that child born during 
marriage is illegitimate because conceived after he had 
undergone a vasectomy does not overcome the presump- 
tion of legitimacy by clear and convincing evidence; it 
may be unlikely that sperm existed in the husband nine 
months after the operation, but it is not impossible. L. v. 
M. Camden County Ct. 585 

That N.J.S.A. 3A:4-7 differentiates between the right of a 
legitimate child and that of an illegitimate child to inherit 
from his father does not render the provision unconstitu- 
tional as a deprivation of equal protection. In re the estate 
of Thompson. Probate Div. .......................... 1008 


IMMUNITY 

Prosecutors and their assistants do not enjoy unqualified 
immunity from civil suit; their immunity is not identical 
with that of judges. Cashen v. Spann. Supreme Ct. .... 257 

N.J.S.A. 2A:81-17.3 contemplates that a person given im- 
munity pursuant thereto would not thereby be immunized 
in connection with a civil departmental hearing pertaining 
to or involving the offense which was the subject matter of 
his grand jury testimony. Young v. City of Paterson. 
VPRO. oe at aoe Ss icincieeisin tard Sommerer toiaaten > 272 

Defendant compelled to testify after being given trans- 
actional immunity under 18 U.S.C. $2514 cannot be prose- 
cuted by State for offense which is substantially related to 
the transaction about which he was compelled to testify. 
State v. Kenny. Supreme Ct. .................... ... 699 


IMPASSE 

Where there was no refusal to talk, but rather a cessation 
of talks by the public employer, an impasse had occurred 
and a remedy was therefore available by way of petition to 
the Public Employment Relations Commission; plaintiff’s 
court action was properly dismissed. Patrolman’s Benev- 
olent Ass’n of Montclair, N.J., Local No. 53 v. Town of 
Montelair: “App Divs... ..... 0.0... 2.623 sa2cccwtrsevesaees 136 


IMPEACHMENT 
A plea of guilty before sentence constitutes a ‘“‘convic- 
tion” under N.J.S.A. 2A:81-12, as well as judgment after 
sentence, and the trial judge had no discretion to disallow 
the impeachment. State v. Baker. App. Div. .......... 430 
It was prejudicial error for the trial judge to refuse to 
allow any mention to the jury of either the State’s principal 
witness’ indictments or his suspension from the State Po- 
lice; it is immaterial for purposes of admissibility whether 
the indictments relate to the same cause in which the wit- 
ness is testifying. State v. Baker. App. Div............. 480 
The difference between the interest of a prosecution 
witness who is an accomplice and of one who faces trial or 
sentencing on unrelated criminal charges is solely one of 
degree; both are admissible under N.J.S.A. 2A:81-12 for 
the purpose of impeachment and the trial judge commit- 
ted reversible error in limiting the cross-examination here. 
State v. Baker. App. Div. .......................... 430 
An in-custody statement ‘taken from an accused by the 
police without first complying with the Miranda rule is not 
admissible in evidence as part of the State’s main case; 
if it otherwise satisfies standards of admissibility, it may 
be used to impeach the defendant’s credibility as a witness 
should she give testimony that is at variance with what was 
said in the statement, but the jury should be instructed as 
to the limited consideration it may give to the statement 
and its contents. State v. Miller. Supreme Ct. 457 
Where a juvenile was tried as an adult, his conviction 
may be used to impeach his credibility in a trial, on differ- 
ent charges 16 years later, with appropriate limiting in- 
structions. State v. Steffanelli. App. Div. . v0 


INCOMPETENCY 

The responsibility of the court to prevent the trial of one 
incompetent to stand trial is ongoing, independent of statu- 
tory procedures; here, where counsel for both the State 
and the defense requested a competency hearing, there was 
a prior finding of incompetence, insanity was a defense, 
and other facts were then before the court, the trial judge 
should have conducted such a hearing. State v. Latif. App. 
Div. 642 

Juveniles have every right to a defense of insanity and 
the trial judge erred in declining, as a matter of law, to 
inquire with respect to and determine, pursuant to N.J S.A. 
2A:163-2, whether the juvenile was insane at the time of the 
offense at the competency hearing (where he was for the 
second time adjudged incompetent to stand trial by reason 
of insanity and committed); remanded for further hearing 
as to whether such inquiry should be made. State in the 
Interest of R.G.W. App. Div. ek Ae 

Where the incompetent patient, although comatose and 
in a persistent vegetative state, is by legal and medical 
definition alive, where none of the doctors testified that 
there was no hope for recovery, and where her treating 
physicians are unwilling to remove her from a life-sustain- 
ing respirator, the determination whether she be removed 
from it is left to the treating physicians as a medical de- 
cision, not a judicial one; it may be concurred in by the 
parents but not governed - them. In re Karen Quinlan. 
Chane Dive. ¢.<..+:: 1033 
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INDEMNIFICATION 

It may reasonably be inferred that the parties intended 
that attorneys’ fees and costs would be subject to indem- 
nification under the contract providing indemnity for any 
and all loss or liability by reason of death, personal injury 
or property damage arising out of construction work. 
Bethlehem Steel — v. K.L.O. —" Erectors, Inc. 
App. Div. .... 332 


Where plaintiff naieen: —_ soni: a Weekonaits 
Compensation award and then sues the owners of the ma- 
chine that was the cause of his injuries, although the de- 
fendants cannot implead the employer on a tort theory, 
the relationship of lessor-lessee is a sufficient special legal 
relationship to create duties between them and, upon a 
breach of those duties by the employer, there may be a 
claim for recovery based upon implied indemnification. 
Ruvolo v. U.S. Steel Corp. Law Div. ....... 510 


In suits to enforce indemnity agreements, the indemnitee 
is bound by facts adjudicated in “the previous judgment on 
which he now relies, and plaintiff is so bound here. Huck 
v. Gabriel Realty. Law Div. 943 


The proper rule to apply to a misrepresentation or con- 
cealment in a contract situation is the same as in a tort 
action, and the indemnitor here is released from being 
bound by his nw Huck v. Gabriel ie Law 
Div. 943 


INDICTMENTS 


The presentation of the indictment, if that is the reason 
for the proposed action, was a sufficient prima facie basis 
for the suspension of plaintiff’s pension where the indict- 
ment on its face charged offenses which, if true, would 
denote dishonorable service prior to retirement; although 
N.J.S.A. 43:15A-6 et seq. does not by its terms make honor- 
able service a condition precedent to the grant of a pension 
to a public employee, it is settled law that such require- 
ment is implicit therein. Mount v. Trustees of the Public 
— Retirement oe of the State of N.J. APP. 


The coneatediendl po nee of pore two years in <a 
bringing of the indictment after arrest constituted an 
unconstitutional denial to the defendant of his right to 
speedy trial; although defendant did not move for dis- 
missal of the complaint as he might have done under R. 
4:25-3, as a practical matter he could wine ask to a 
indicted. State v. Szima. AiG DIVES iss. 


Where there is lacking, as here, a nexus neneien the “i 
and the possession, it cannot be said that the charge of 
possession, following a previous indictment for distribution 
of narcotics, involves the same conduct or the same crim- 
inal episode; there was no violation here of the underlying 
policies of the prohibition against double jeopardy. State 
v. Vasquez. Law Div. 824 


INFANTS 


A parent’s claim for consequential damages under the 
Tort Claims Act is barred by failure to comply with the 
provisions of N.J.S.A. 59:8-8 notwithstanding that the in- 
jured infant’s claim is not barred. Reale v. Twp. of Wayne. 
Law Div. 200 


An infant’s claim under the Tort Claims Act may include 
damages for ‘‘pain and suffering” if anticipated future 
medical expenses would bring the total medical expenses 
above $1,000. Reale v. Twp. of Wayne. Law Div. 200 


All contingent fees, including those in infants’ tort cases, 
are subject to increase with court approval in special cases. 
Murphy v. Mooresville Mills. App. Div. 216 


A builder-vendor of an apartment building is protected by 
the ten-year statute of limitations in N.J.S.A. 2A:14-1.1. 
O’Connor v. Altus. Supreme Ct. 321 

Where 16-year-old infant was injured on September 13, 
1967, in a building which was completed on October 1, 
1958, and suit based on alleged improper construction of 
glass door side panels was not instituted until January 20, 
1969, claim against builder-vendor who had transferred 
title in 1958 was barred by N.J.S.A. 2A:14-1.1. O’Connor v. 
Altus. Supreme Ct. 321 

Where a ‘“‘minor’’ or “infant” who has not reached the 
legal age of majority engages in an activity normally 
undertaken by adults, here, skiing, he should be held to 
the standard of adult skill, knowledge and competence, 
without allowance for his immaturity; the failure here to 
so charge was plain error. Goss v. Allen. App. Div. 537 

The trial judge properly limited the cross-examination of 
the infant victim under the circumstances here and in 
doing so did not deprive defendant of his constitutional 
right of confrontation; further, the court did not err in 
denying defendant’s motion to strike the infant’s testi- 
mony. State v. Cranmer. App. Div. . 539 

J.S.A. 59:8-8 expressly preserves an infant plaintiff’s 
right to file a notice of claim throughout the period of her 
minority and a parent’s derivative claim attaches to the 
infant’s claim and is accordingly preserved so long as it is 
asserted at the same time that the infant brings her claim; 
motions of infant plaintiff and her father to file notices of 
claims with the defendant board of education in excess of 
two years after the accident granted. Vedutis v. Tesi. Law 
Div. 809 

e parent has the same period of time in which to file 
a notice of claim under the Tort Claims Act as the infant. 
Rost v. Fairlawn Bd. of Ed. App. Div. 1057 


INFERENCES 

Where two or more persons are both indicted for the 
same criminal offense which is in its nature several and 
are tried separately, evidence that one defendant has 
pleaded guilty or has been convicted is, as a general rule, 
inadmissible as against the other; here the prosecutor’s 
repeated references to charges against another without any 
curative instruction constituted reversible error. State v. 
Felton. App. Div. 113 











Page Twenty 1975 Annual Index 


Inferences, Cont’d 
Where plaintiff’s decedent was grievously injured in a 
motorcycle accident, allegedly caused by defects in de- 
fendant’s product, and subsequently killed by his brother 
at his behest, defendant’s motion for summary judgment 
will not be granted since the issues of duty and proximate 
cause are for the jury; it cannot be said that a reasonable 
inference that the death was unrelated to defendant’s 
product may be drawn. Zygmaniak v. Kawasaki Motors 
Corp. U.S.A. Law Div. 113 
Although the existence of a deefct in a product cannot 
be found on the basis of mere conjecture or guess, it is not 
necessary to exclude every other possible cause for the 
mishap which the ingenuity of counsel might suggest; the 
finding of strict liability may be circumstantially support- 
able, and when the facts permit an inference that the harm- 
ful event ensued from some defect (whether identifiable or 
not) in the product, the issue of liability is for the jury. 
Moraca v. Ford Motor Co. App. Div. 198 
Prolonged uneventful use of a vehicle prior to the in- 
jurious occurrence does not legally bar the raising of an 
inference from the totality of the existing circumstances 
that it was defective and that such defect was causally re- 
lated to the mishap, nor does it mandate that a plaintiff 
must identify a specific defect in order to establish a jury 
question of strict liability. Moraca v. Ford Motor Co. 
App. Div. 198 
The doctrine that an accused has the constitutional right 
to remain silent must be enforced and applied to juvenile 
defendants and any comment suggesting that an adverse 
inference may be drawn from such silence, absent a clear 
showing of harmless error, requires a reversal. In re 
D.A.M., a juvenile. App. Div. 217 
If it clearly appeared that the judge’s instructions sug- 
gested that the jury should draw an inference from the 
defendant’s failure to produce the witness it would be im- 
proper; here the error, if any, was harmless. State v. 
Anderson. App. Div. 264 
Even assuming it to be appropriate for the trial court to 
specially instruct a jury as to the inference that may be 
drawn from recent possession of stolen property, there is 
no obligation on the trial court to so charge in the absence 
of a request therefor. State v. Pastore. App. Div. 383 
Although the officer who issued a summons for speeding 
could not identify defendant at trial, there was a fair in- 
ference that he was the operator; while it was not a man- 
datory conclusion, it was perfectly logical and reasonable 
to find that the driver of the speeding vehicle in fact pro- 
duced a driver’s license and that defendant was in fact the 
party who made the production. State v. Bucich. App. 
Div. 560 


INFORMERS 


Whether the identity of an informer should be disclosed 
in a civil action for money damages against public officers 
for alleged illegal search is to be determined by balancing 
the interests of the plaintiff and the public. Cashen v. 
Spann. Supreme Ct. Eaknhacercso GE eaeee, 


INSANITY 

A Primer On Judicial Standards In Insanity Defenses, 
by John A. Marzulli 1 

The issue of a defendant’s sanity at the time of the offense 
may be determined by a 10-to-two verdict of the trial jury. 
State v. Pennington. Law Div. 1 

Although it is preferable, where defendant in a criminal 
trial raises the defense of insanity, that the phrase 
“preponderance of the evidence” be defined, it was not 
plain error on the part of the trial judge to fail to do so. 
State v. Lewis. Supreme Ct. 327 

The standard for commitment of those acquitted by rea- 
son of insanity must be cast in terms of continuing mental 
illness and dangerousness to self or others, not in terms 
of continuing insanity alone, and some trier of fact must 
make a meaningful determination as to whether defendant 
is actually within those standards; since the commitment 
procedures of N.J.S.A. 2A:163-2 and -3 held unconstitutional 
(State v. Maik to that extent overruled and the holdings 
of State v. Carter inconsistent with this opinion super- 
seded), revised procedure set forth pending legislative ac- 
tion; nolding to be retroactively applied. State v. Krol. 
Supreme Ct. 737 

Juveniles have every right to a defense of insanity and 
the trial judge erred in declining, as a matter of law, to 
inquire with respect to and determine, pursuant to N.J.S.A. 
2A: 163-2, whether the juvenile was insane at the time of the 
offense at the competency hearing (where he was for the 
second time adjudged incompetent to stand trial by reason 
of insanity and committed); remanded for further hearing 
as to whether such inquiry should be made. State in the 
Interest of R.G.W- App. Div. 762 

Rights of the Mentally Handicapped, by Michael L. 
Perlin .. 1057 


INSTALLMENT SALES 


An acceleration clause, universally acceptable in install- 
ment sales transactions with a retained security interest, 
is not, nor was its exercise in this case, unconscionable. 
King v. South Jersey Nat’] Bank. Supreme Ct. 72 


The bank’s perfected security interest in an automobile, 
purchase of which it had financed, was superior to buyers’ 
claim of a lien based on subsequent repairs made to the 
car and, upon default in the finance payments, the bank 
was entitled to possession. The Hackensack Trust Co. v. 
Alvarez. Supreme Ct. 72 

The Truth in Lending Act does not require that an ac- 
celeration clause appear on the face of a retail installment 
contract. Washington Motor Sales v. Ferreira. Essex Cty. 
Dist. Ct. ee a 103 

One who sells automobiles on credit to a consumer with 
financing charges imposed on the installment payment 
program is a “creditor” subject to the requirements of the 
Truth in Lending Act. Washington Motor Sales v. Ferreira. 
Se Ce 6 ae . 103 


INSTRUCTIONS 


If it clearly appeared that the judge’s instructions sug- 
gested that the jury should draw an inference from the 
defendant’s failure to produce the witness it would be im- 
proper; here the error, if any, was harmless. State v. 
Anderson. App. Div. 264 


Although it is preferable, where defendant in a criminal 
trial raises the defense of insanity, that the phrase 
“preponderance of the evidence’’ be defined, it was not 
plain error on the part of the trial judge to fail to do so. 
State v. Lewis. Supreme Ct. SS) Meee eee 


Although N.J.S.A. 2A:139-3 requires proof of criminal 
intent, namely, receiving a vehicle knowing it to be stolen, 
and such knowledge can be negated through voluntary in- 
toxication, it was not plain error here for the trial judge 
to refrain from giving an intoxication charge because the 
evidence presented did not warrant it. State v. Ghaul. 
App. Div. seer Pee 


A lesser included offense need not be charged unless 
there is a rational basis in the evidence for the jury to 
find that defendant was not guilty of the higher offense 
charged. State v. Ghaul. App. Div. Mere ee 350 


The admission of narcotic paraphernalia is relevant to 
show intent and knowledge with respect to charge of pos- 
session of heroin and the failure to give a limiting instruc- 
tion here was not reversible error. State v. Rajnai. App. 
Div. - SPA ai beh aeNe op uee eee 


Even assuming it to be appropriate for the trial court to 
specially instruct a jury as to the inference that may be 
drawn from recent possession of stolen property, there is 
no obligation on the trial court to so charge in the absence 
of a request therefor. State v. Pastore. App. Div. ...... 383 


There was no reversible error here, although instructions 
to the jury in the case of defendant’s flight might better 
avoid use of the word ‘“‘unexplained,’”’ which might be mis- 
understood to impose a burden upon defendant which is not 
his; the jury should be charged that flight, if factual, may 
be considered as evidence of consciousness of guilt only 
after a determination from all the evidence that the pur- 
pose of the departure was to evade accusation or arrest. 
State vy. Apostols. App. Div. ..... 2... 5... seen s SOL 


Where plaintiff suffered injuries while unconscious during 
surgery, the jury should be instructed that the occurrence 
itself here indicates liability on the part of one or more of 
the defendants and that the burden shifts to them to come 
forward with explanatory evidence, as they are most 
likely to possess knowledge of the cause of the accident. 
Anderson v. Somberg. App. Div. .................. 455 


An in-custody statement taken from an accused by the 
police without first complying with the Miranda rule is not 
admissible in evidence as part of the State’s main case; if 
it otherwise satisfies standards of admissibility, it may be 
used to impeach the defendant’s credibility as a witness 
should she give testimony that is at variance with what 
was said in the statement, but the jury should be instructed 
as to the limited consideration it may give to the statement 
and its contents. State v. Miller. Supreme Ct. ...... 457 


“Willful,” as used in the definition of child neglect in 
N.J.S.A. 9:6-1, requires an act that is intentionally or 
purposely committed, as distinguished from actions that 
are inadvertent or accidental; this reasoning is applicable 
to N.J.S.A. 9:6-3 and there was no error here in the failure 
of the tria] judge to charge that intent in the sense of evil 
motive was an element of cruelty to a child. State v. 
Rivera. App. Div. - .... 478 


An instruction that one who jostles a police officer in the 
course of resisting arrest may be found guilty of commit- 
ting an assault upon a police officer, since the unlawful 
intent is implicit in the wrongful act, is proper. State v. 
Moriarty. App. Div. Ana ee 


Under Evid. R. 63(1)(a) a prior inconsistent extra-judi- 
cial statement of a witness called by another party is 
admissible as substantive evidence, providing the state- 
ment would be admissible if made by the witness while 
testifying, and it is now improper to give a limiting instruc- 
tion unless the statement has been offered for a limited 
purpose or as neutralizing evidence; the limiting instruc- 
tion here, however, did not constitute plain error. State v. 
APE IME EON 8 a5. ae Swcecia ie ns hues Dee sue eae aes eo 495 


Where a juvenile was tried as an adult, his conviction 
may be used to impeach his credibility in a trial, on differ- 
ent charges 16 years later, with appropriate limiting in- 
structions. State v. Steffanelli. App. Div. «3 


Although the period of time in which a person holds an 
object may be relevant to the issue of his intention to exer- 
cise dominion and control over it, a charge phrased simply 
in terms of “‘shadowy and fleeting possession” is of doubt- 
ful utility and should not be employed. State v. McMe- 
namin. App. Div. i. 521 


In a wrongful death action, the jury should have the 
benefit of evidence that will apprise them of the probable 
impact of income taxes on deceased’s future losses and 
instructions to base future losses on net rather than gross 
income, and must be instructed that the damage award 
itself is not subject to income taxation. Tenore v. Nu Car 
Carriers, Inc. Supreme Ct. .......................... ean. 


INSURANCE 


The ‘‘other-insurance”’ exclusion in the uninsured motor- 
ist (UM) endorsement of an automobile liability policy 
(known as an ‘‘excess-escape clause’’) is repugnant to N.J. 
S.A. 17:28-1.1 mandating an offer of UM coverage in stated 
limits in every automobile liability policy issued, and, 
where the total damages of the insured resulting from a 
collision caused by an uninsured motorist exceed the maxi- 
mum coverage of the primary policy issued to the host 
vehicle, the exclusionary clause is invalid and ineffective. 
Motor Club of America Insurance Co. v. Phillips. Su- 
preme Ct. ... 87 


The term “legally obligated’? used in a comprehensive 
liability insurance policy requires that a seller’s liability 
to its customer for property damages resulting from a 
breach of implied warranty be established by a court of 
competent jurisdiction before the seller can recover such 
damages from its insurer; the allowance by the seller of a 
recoupment to its customer does not satisfy the policy 
requirement notwithstanding that such recoupment is in 
accordance with N.J.S.A. 12A:2-714, 715 and 717 of the Uni- 
form Commercial Code. Bacon v. The American Insurance 
90 MGW oasis Seether caees Sacha ee aoe aes 89 

The “no action” clause of the comprehensive liability 
insurance policy here bars the insured-seller from suing 
its insurer until the amount of the insured’s obligation to 
pay damages for breach of warranty has been determined 
by a final judgment or by a settlement involving the 
insured, the insurer and the claimant. Bacon v. The Amer- 
ican Insurance Co. Law Div. ....... 

N.J.S.A. 39:6B-1 et seq., requiring liability insurance on 
motor vehicles and providing penalties for failure, does not 
unconstitutionally burden the right to interstate travel nor 
does it deny equal protection. State v. McCourt. App. 
BDI ares ot Wi Eee Ree ee Oe 111 


Insurance company was not obliged to pay additional 
coverage under Amendment to group policy since it did 
not apply to an employee who was disabled and in confine- 
ment, and therefore not ‘‘actively at work” on the date the 
Amendment became effective. Blum v. Prudential Ins. Co. 
DEFAME CA AOD DIY 6 ioe ailinn cays cee mamisasenne tes ies on 240 

Under a “mysterious disappearance” clause of a home- 
owner’s policy it is not necessary to prove the probability 
of theft; mere proof of mysterious disappearance defined 
as ‘‘any disappearance or loss under unknown, puzzling or 
baffling circumstances which arouse wonder, curiosity or 
speculation, or circumstances which are difficult to under- 
stand or explain,” will establish plaintiff’s right to recov- 
ery. Corcoran v. Hartford Fire Ins. Co. App. Div. ...... 278 


Defendant broker was under a duty to know the rules 
governing the New Jersey Insurance Underwriting Asso- 
ciation’s issuance of policies and to advise plaintiffs, whom 
he then knew were uninsured, that immediate coverage 
was available; judgment in plaintiffs’ favor for damages 
suffered (when their house was destroyed by fire) as a 
result of defendant’s dereliction in duty should have been 
entered as a matter of law. Bates v. Gambino. App. 
Div. ... a Se ein ee : 383 

Exclusionary clause in standard automobile policy deny- 
ing coverage to service station operator is inapplicable 
where the operator is covered under the statutorily re- 
quired omnibus clause as one using the vehicle with the 
owner’s permission. Selected Risks Ins. Co. v. Naionwide 
Mutual Ins. Co. App. Div. ........... eee rey, 384 


To the extent that a garage owner’s liability policy af-' 


fords the same kind of coverage as an automobile policy 
it is subject to the same public policy considerations under- 
lying the Motor Vehicle Security-Responsibility Law; here, 
coverage extends to the vehicle owner who was using the 
vehicle with the garage owner’s permission. Selected Risks 
Insurance Company v. Nationwide Mutual Insurance Com- 
ONY: AID BOW ict cco rcawnc noone nenemeemose ee ..... 884 

Although New York law applied to the construction of 
the New York insurance policy, and the policy, as written, 
did not extend coverage to an interspousal claim, the 
grant of the insurance company’s motion for summary 
judgment was premature since a potential factual issue 
existed as to whether, by its course of conduct, it was 
estopped from asserting non-coverage or had waived its 
right to do so. Empire Mutual Ins. Co. v. Melburg. 
ROUNEMIBOROUSS 5 iefoor ahe hp S wie e in eis eae ates ais 406 

Where employee thefts are specifically excluded from 
coverage by the terms of a policy but the clause is not so 
clear about its applicability to times other than the normal 
work day, the ambiguity must be resolved in favor of the 
insured and defendant insurance company is not relieved 
of liability for the plaintiff’s loss through an after-hours 
break-in theft by an employee. Del Vecchio v. Old Reliable 
Fane M8: 100) MIAW AMVs sss ccs Poe np eeee ee sen Oe 

The Division on Civil] Rights lacks jurisdiction over in- 
surance rate approvals made by the Commissioner of In- 
surance. A.G.’s Formal Opinion #2. .................. 468 

The Legislature intended to confer upon the Commis- 
sioner of Insurance exclusive jurisdiction to determine the 
fairness of insurance rates in recognition of his expertise 
and in order to promote uniformity in rates. A.G.’s Formal 
Opinion #2. . 463 

Since N.J.S.A. 17:29A-6 et seq. requires that the rates of 
private insurers be approved by the Commissioner of In- 
surance, such private conduct cannot be severed from the 
governmental approval and, hence, the Division on Civil 
Rights lacks jurisdiction to review the propriety of said 
rates. A.G.’s Formal Opinion #2. ............... ... 463 

Passenger in a New Jersey vehicle insured in New Jer- 
sey is entitled to unlimited coverage for medical expenses 
under P.I.P. endorsement notwithstanding that the no fault 
law of New York, where the accident occurred, limits such 
recovery to $50,000. Cirelli v. The Ohio Casualty Ins. Co. 
Law Div. ; ae ere ae .. 542 

Provision in P.I.P. endorsement of insurance policy is- 
sued under New Jersey’s no-fault law granting carrier 
subrogation rights upon any recovery from a tort-feasor 
is unenforceable except to the extent that suit in another 
jurisdiction that does not preclude evidence of medical 
expenses results in the recovery of medical expenses. 
Cirelli v. The Ohio Casualty Ins. Co. Law Div. ........ 542 

The attorneys’ fees here are not deductible from the lien 
asserted by a disability insurance carrier against a covered 
employee’s recovery in a third party action since New 
York law, pursuant to which the disability benefits were 
paid, governs. Breslin et al v. Liberty Mutual Ins. Co., ete. 

cid eee Se tee eon reek ie ee 561 

Where there is a disclaimer by an insurance carrier and 
the Fund assigns the defense to a carrier in accordance 
with N.J.S.A. 39:6-66, that carrier may be required to 
investigate and defend at its own cost; but if at any point 
coverage is found or agreed to, the disclaiming carrier is 
required to pay the costs so incurred. Criterion Ins. Co. v. 
JSTOTS OS” .\'c) Gi. | |e ane ae te RR INEN 624 
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Insurance, Cont’d 
Blue Cross and Blue Shield are limited by their enabling 
statutes to the providing of essentially service benefits in 
the area of health care, and a student accident policy, so 
oriented and effective on an excess basis where there is 
existing health coverage, would complement the Plans’ 
primary operations and would be clearly within the scope 
of the statutory authorization; while any coverage offered 
must be essentially in the form of service benefits, where 
certain services and items are incidental to service bene- 
fits, indemnification may be permissible; the Commis- 
sioner of Insurance should review the particular benefits 
offered and disapprove any now proposed on an indemnity 
basis that he concludes fall within the service benefit area. 
N.J. Ass’n of Independent Insurance Agents v. Hospital 
Service Plan of N.J. Supreme Ct. 682 
Any attempt by an insuror to restrict the liability on an 
uninsured motorist endorsement is repugnant to both the 
intent and meaning of N.J.S.A. 17:28-1.1, and this is true 
of the invalid ‘‘exclusionary clause’ here as well as of 
“‘excess-escape”’ clauses; moreover, the statute contains 
no suggestion that relief from the obligation that every 
policy include UM coverage is to be implied when a person 
owning two vehicles has purchased two policies of insur- 
ance from two different carriers. Beek v. Ohio Casualty 
ANS CON ADDY DIV. cscs assess comets esto es : . 703 
Indemnification of assured by liability insurance carrier 
of any claim for punitive damages or for compensatory 
damages imposed for acts which constitute crimes or for 
intentionally inflicted injuries would violate public policy, 
but public policy would not preclude indemnification of 
police officer assureds where injury suffered is the vnin- 
tended or only the probable result of the intentional act, 
or where the act is within the scope of officers’ employ- 
ment. City of Newark v. Hartford Accident & Indemnity 
MOO NOS oe SOR. es ros Siot canaretn es Maen Sat 715 
Insurance carrier that issued policy to city insuring its 
policemen against claims for false arrest, malicious prose- 
cution and the like held to have duty to defend policemen 
in federal action under the Civil Rights Act; because some 
parts of the claim, such as extortion, would not be covered 
by policy, policemen’s personal counsel should undertake 
the actual defense, with carrier’s attorney available to pro- 
tect its interests. City of Newark v. Hartford Accident & 
Indemnity ‘Co: App: DIV... .csscme tae s ccknerne ones 715 
The fact that rates paid to hospitals as per diem reim- 
bursement by Blue Cross were set by the Commissioners 
of Insurance and Health below the rate charged by the 
hospitals to non-Blue Cross subscribers does not constitute 
a deprivation of either due process or equal protection. 
Borland v. McDonough. App. Div. ................... 743 
Where the carrier of one party to an accident disclaims 
coverage, such disclaimer makes his vehicle uninsured 
within the meaning of the other party’s uninsured motor- 
ist’s policy endorsement, and the other party can demand 
payment under that coverage from her carrier without 
first concluding her claim against the other driver and 
without the other driver’s carrier’s right to disclaim having 
first been adjudicated. Travelers Indemnity Co. v. Mon- 
MEOW ARN OI eso ies cerca iss acs Red ROT 800 
Whether the retention of the premium under the circum- 
stances here obtaining constituted a waiver of the cancella- 
tion of coverage by the company was an issue for the jury, 
not a matter of law for the court; also, it was for the jury, 
not the court, to say whether the insuror sought the facts 
about coverage with reasonable diligence and repudiated 
coverage within a reasonable time after ascertaining them, 
notwithstanding its intervening retention of control of the 
investigation and defense of the accident claim. Bonnet v. 
Stewart v. Nat’l Emblem Ins. Co. Supreme Ct. .... 809 
It is not unreasonable, or a violation of N.J.S.A. 39:6- 
46(a), for an insurance company to exclude coverage 
where, as here, a person, allowed to use a vehicle as a 
passenger, has ousted its owner from the vehicle and has 
taken over its operation without permission, express or 
implied. Motor Club Fire & Casualty Co. v. N.J. Manu- 
facturers Ins. Co. App. Div. 815 
Guidelines used by the Commissioners of Insurance and 
Health to determine the reasonableness of reimbursement 
rates are administrative regulations subject to the approval 
of the Health Care Administration Board and should be 
adopted pursuant to the Administrative Procedure Act. 
Attorney General’s Formal Opinion No. 12 - 1975 866 
R. 4:42-9(a)(6) applies to all successful claimants, in- 
cluding an excess or secondary carrier that successfully 
prosecutes a coverage action against the primary carrier 
when the latter has wrongfully refused to defend its as- 
sured; the award of counsel fees and costs in such a case 
is equitable and just, and accords with the purpose of the 
rule to discourage groundless disclaimers. Tooker v. Hart- 
ford Accident and Indemnity Co. App. Div. .... 1017 
Even assuming that a divorced wife may under appro- 
priate circumstances compel her former husband to submit 
to a physical examination so that she can obtain a life in- 
surance policy on his life, it is clear that here there is no 
warrant for granting the relief heats Meerwarth v. 
Meerwarth. App. Div. 1039 


INTENT 

“‘Willful,’”’ as used in the definition of child neglect in N.J. 
S.A. 9:6-1, requires an act that is intentionally or purposely 
committed, as distinguished from actions that are inad- 
verient or ‘accidental: this reasoning is applicable to N.J. 
S.A. 9:6-3 and there was no error here in the failure of the 
trial judge to charge that intent in the sense of evil motive 
was an element of cruelty to a child. State v. Rivera. 
App. Div. . 478 

An instruction that one who jostles a police officer in the 
course of resisting arrest may be found guilty of com- 
mitting an assault 1 upon a police officer, since the unlawful 
intent is implicit in the wrongful act, is proper. State v. 
Moriarty. App. Div. . 479 

Where defendant charged with a violation of N.J.S.A. 
2A:105-1 made no contest as to his intent to take the money 
or as to his knowledge that the money was not a fee due 
him for his work, there was no prejudice in the omission 
of a charge of intent as to these elements; the accused 
must intend to act in the way proscribed by the statute, 
but it is immaterial that he does not know or believe his 
conduct violates the law. State v. Savoie. Supreme Ct. 622 


INTEREST 
Prejudgment interest is allowable against the Unsatisfied 
Claim and Judgment Fund. Boyd v. Marini. App. Div. 263 
The taking of an appeal from an assessment does not in 
any way affect the obligation of the benefiting property 
owner to pay the assessment within two months of con- 
firmation in order to avoid and stop the running of interest. 
Mira — Development Corp. v. Borough of Matawan. 
PPI MEN cocaine Revere tt Ds inches : 496 
Bier meee interest payable on bonds ‘issued pursuant 
to the ‘‘New Jersey Green Acres and Recreation Oppor- 
tunities Bond Act of 1974” is 8%. Attorney General’s 
Formal Opinion No. 5 - 1975 592 
In action on note executed in conjunction with home re- 
pair contract, interest may be awarded only to the extent 
it has accrued at the time of default, and recovery for 
ae finance charges is denied; an attorney’s fee of 
0% of the amount due is reasonable and will be allowed. 
New Jersey —_— and Investment pe v. Young. 


Law Div. ... ae ih ee ata 643 
TRS 
U.S. v. Mellon Bank. Third Circuit .... 908 
WS.2ve Latkos Tard Cireuit-.... 2... 6... bccn cn. 908 


INTERSPOUSAL IMMUNITY 

None of the common law immunities may fairly or justly 
be applied in the circumstances at hand to preclude the 
maintenance of the wrongful death action instituted against 
the defendant by his dead wife’s administratrix ad prose- 
quendum. Small v. Rockfeld. Supreme Ct. ....... 81 

Under the Tort Claims Act, a public entity may be liable 
for injury resulting from an act or omission of its employee 
within the scope of the employment, notwithstanding that 
a suit against the employee may be barred by reason of 
interspousal immunity; here, wife of defendant borough’s 
policeman who was accidentally shot by him may maintain 
suit against defendant even if immunity exists as to her 
husband. Steward v. Boro of Magnolia. App. Div. 641 


INTERSPOUSAL CLAIMS 

Although New York law applied to the construction of the 
New York insurance policy, and the policy, as written, did 
not extend coverage to an interspousal claim, the grant of 
the insurance company’s motion for summary judgment 
was premature since a potential factual issue existed as to 
whether, by its course of conduct, it was estopped from 
asserting non-coverage or had waived its = to do so. 
Empire Mutual Ins. Co. v. Melburg. Supreme Ct. . 406 


JOINDER 

Defendants in a personal injury action may not join pub- 
lic entities as third party defendants for indemnification 
and contribution where the plaintiff has failed to present a 
claim against such public entity directly under N.J.S.A. 
59:8-8 of the Tort C’sims Act of 1972. Cancel v. Watson. 
NEP iN, :. Fisk. “dderninescemienaeee: 102 

Until the precise cor ous aod etails of the compulsory 
joinder rule here adopt’ are «.r idered and promulgated, 
sections 1.07(2) and (3) of the. L' M. Jel Penal Code, pro- 
viding that a defendant si. JJ’ » subject to separate 
triais for multiple offense. .2sed on the same conduct 
or arising from th» “ame crimiuc _pisode where the prose- 
cutor knov 5 . offenses when he begins the first trial 
and the oc. ... are within the jurisdiction of the court, 
and that when justice so requires the court may order that 
any charge be tried separately, are in full force and effect 
in New Jersey. State v. Gregory. Supreme Ct. ........ 233 


While the sale of the small quantity and the continuing 
possession of the larger quantity of heroin may be viewed 
as separate offenses, the occurrences in their entirety here 
involved the same conduct or the same criminal episode 
for purposes of the compulsory joinder rule here adopted 
and applied. State v. Gregory. Supreme Ct. .......... 233 

Since the Motor Vehicle Act violation (operating a ve- 
hicle while in possession of drugs) and the crime of posses- 
sion of methamphetamine were not within the jurisdiction 
and venue of a single court, and there is no unfairness 
similar to that in State v. Gregory, the ‘‘compulsory join- 
der’ concept of Gregory is not a here. State v. 
Tamburro;. Apps Divs. ......542636.4.0%. 1064 
JOINT TENANCY 

Defendant acquired ownership of the realty in question, 
not based upon the death of his mother in 1972, but upon 
the original grant in the 1941 deed by which he and his 
mother took title as joint tenants prior to his marriage; 
it is therefore immune from equitable distribution. Gauger 
v.-Gauger. Chant Div. ......5... 20.0.6 ee.ce eke rae o EE 


JUDGES 
The Initial Report Of The Supreme Court’s Advisory 
Committee on Judicial Conduct 65 
Justice Nathan L. Jacobs: A Great Judge And A Fine 
Human Being, by Frederick W. Hall . eee 169 
The fact that a Juvenile Court judge sits without a jury 
does not give him carte blanche to comport himself other 
than with self-restraint; in a non-jury case a trial judge 
is expected to adhere to the mandate in Griffin v. Cali- 
fornia. In re D.A.M., a juvenile. App. Div. ............. 217 
Judge John O. Bigelow, by Israel B. Greene 222 
Justice Frederick W. Hall: On His Retirement, by Wor- 
rall F. Mountain 281 
As of September 9, 1974, R. 3:21- 4(e) requires that a 
judge who imposes a State Prison sentence on an offender 
who is eligible for sentence to the Youth Complex state the 
reasons for such sentence; considering all of the circum- 
stances here, the judgment of the Appellate Division is 
affirmed substantially for the reasons set forth in its ma- 
jority opinion at 127 N.J. Super. 399 (App. Div. 1974). State 
v. McBride. Supreme Ct. - ec ogee 
A trial judge should not interfere with the quantum of 
damages assessed by a jury unless it is so disproportionate 
to the injuries and resulting disabilities as to shock his 
conscience and to convince him that to sustain the award 
would be manifestly unjust. See Taweel, 58 N.J. 227, 236 
(1971). Sweeney v. Pruyne. Supreme Ct. .... 474 
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Ordinarily, in evaluating the propriety of the granting or 
denying of a motion for a new trial, the views of the trial 
judge with respect to ‘‘the feel of the case” are entitled to 
great deference but where, as here, his discretion was 
affected by a mistaken recollection of what had transpired 
at the trial, no such deference is warranted. Sweeney v. 
Pruyne. App. Div. ...... 520 

Courts will interfere with a verdict on the ground of 
excessiveness only with reluctance and never except in a 
clear case. Sweeney v. Pruyne. App. Div. . 520 

On Federal-State Judicial Relations, by Raymond oi 
Young 

Third Circuit Judicial Council Reports Re: Political hn 
tivity of Federal Judiciary Personnel 697 

The Chief Justice At The Judicial Seminar. Excerpts 
from Opening Remarks of Chief Justice Richard J. Hughes 
at the Annual Judicial Seminar, Cherry Hill, New Jersey, 


September 3, 1975 _ 793 
Remarks Of Chief Judge Seitz. Given at the 3rd Circuit 
Judicial Conference, September 9, 1975 809 


Recommendations to Assignment Judges Re Violent 
Crime, by Chief Justice Richard J. Hughes 1001 


JUDGMENTS 

An agreement between the Borough and the individual 
landowners, the effect of which is to attempt to alter or 
amend a valid ordinance containing no provision for 
amendment by such an agreement, is on its face illegal, 
void and ultra vires, notwithstanding a consent judgment 
which purported to approve the agreement. Suski v. Bor- 
ough of Beach Haven. App. Div. ............. . 241 

Where appellant A did not seek certification with respect 
to an adverse judgment in the Appellate Division and ap- 
pellant B, in a case heard at the same time before the 
same part because the two cases presented identical legal 
issues, did seek and was granted certification and a re- 
versal of the judgment, there is no basis to grant relief 
from judgment to appellant A under R. 4:50-1 where the 
application was untimely. Hartford Ins. Co. v. Allstate 
Ins. Co. Supreme Ct. 985 


JUDICIAL NOTICE 

McDavitt holds that, while polygraph testing has not yet 
been demonstrated to be sufficiently reliable to be used 
evidentially, its increased use justifies enforcement by the 
court of a freely made stipulation between the parties 
relating to that use; it does not impose upon law enforce- 
ment officials the obligation to consent to a polygraph 
examination unless nonconsent can be justified, nor does 
it constitute a judicial pronouncement of demonstrated re- 
liability of the polygraph absent a stipulation by both par- 
ties as to its use. State v. Cole. App. Div. 135 

In the prosecution of a charge under N.J.S.A. 2A:170-30.1, 
which provides that larceny of property of the price or 
value of $200 or less constitutes disorderly conduct, judicial 
notice may be taken that the property stolen (here a box 
containing automobile tools and a tape deck recorder) was 
of some value. State v. Taylor. Bergen County Ct. 289 


JURIES 
Since the defense of self-defense was a critical issue in 
this case, defendant was entitled to have it placed before 
the jury in unmistakable terms, and it was the trial judge’s 
obligation to instruct the jury that the State had the burden 
to prove its untruth beyond a reasonable doubt, thus dis- 
Sipating the danger that the jury might misconstrue the 
law and place upon the defendant the burden of proving 
the defense. State v. Brown. App. Div. 46 
Eldredge v. Gourley. Third Circuit 224 
U.S. v. Piancone. No. 74-1663. 3rd Circuit. .. 398 
The essential factor in determining whether a discharged 
jury can be reassembled in order to further deliberate, or 
report on a verdict already reached, is whether it has dis- 
persed and had an opportunity to mingle with others; here, 
the judge erred when he reconvened the jury the morning 
following their discharge in order to receive and record a 
neglected part of the verdict—that the stolen vehicle had 
a value in excess of $500—and the appellate court will exer- 
cise its original jurisdiction to downgrade the conviction 
to the level of a misdemeanor, thus giving effect to the 
guilty verdict returned without a finding as to value. State 
v. Fungone. App. Div. 719 


Whether the retention of the premium under the circum- 
stances here obiaining constituted a waiver of the cancella- 
tion of coverage by the company was an issue for the jury, 
not a matter of law for the court; also, it was for the jury, 
not the court, to say whether the insuror sought the facts 
about coverage with reasonable diligence and repudiated 
coverage within a reasonable time after ascertaining them, 
notwithstanding its intervening retention of control of the 
investigation and defense of the accident claim. Bonnet v. 
Stewart v. Nat’l Emblem Ins. Co. Supreme Ct. 809 


JURISDICTION 

The judiciary has jurisdiction and power to adjudicate 
cases arising out of the exercise or non-exercise of a mu- 
nicipality’s zoning power and to fashion remedies to insure 
compliance with an order directing the municipality to 
provide for multi-family housing. Pascack Ass’n, Ltd. v. 
Mayor and Council of the Twp. of Washington. Law Div. 23 

A zoning board of adjustment may not refuse to act, 
pursuant to sections (c) or (d) of N.J.S.A. 40:55-39, where 
a person submits a colorable application for a variance by 
claiming lack of jurisdiction on the grounds that the matter 
is one exclusively within the jurisdiction of the planning 
board; it must consider and act upon the application in 
accordance with the statutory criteria. Robinson v. Bd. of 
Adjustment of Cape May. Law Div. 23 

An alleged violation of the “Right to Know Law’”’ is not 
exclusively cognizable by the Superior Court and may be 
considered in an administrative appeal. Shop-Rite of 
Hunterdon County, Inc. v. Township Committee of Raritan. 
App. Div. 110 


Ks 
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Jurisdiction, Cont’d 

The small claims division and the county district court 
have jurisdiction to dispose in one action of all disputes 
relating to the amount to be returned to tenants on security 
deposits, including a determination of the propriety of a 
deduction made by the landlord for unpaid rent at the ter- 
mination of the lease or for damages for failure of the 
tenant to comply with the terms of the lease or tenancy. 
Melendy v. Woodbridge Gardens, Inc. App. Div. 134 

Factual issues about which there could be no real dispute 
and concerning which there has been an intentional and 
distinct concession—here, the issue of whether the sub- 
sance involved was heroin—may be removed from jury 
consideration in a criminal case. State v. Mack. App. 





Div. 175 
In the Matter of: Dolly Madison Industries, Inc. Third 
Circuit 224 


In a summary proceeding to dispossess a tenant for non- 
payment of rent, once judgment has been entered, the 
county district court is without jurisdiction to stay the issu- 
ance of the warrant for removal absent proof of hardship 
because of the unavailability of other dwelling accommo- 
dations, and even then for not more than six months. Hous- 


ing Authority of Newark v. West. App. Div. 239 
McKenna v. Fargo. No. 74-1547. 3rd Circuit. 398 
Sarteschi v. Burlein. No. 74-1316. 3rd Circuit. 398 
U.S. v. Crutchley. No. 74-1023. 3rd Circuit. 398 


To the extent that the complaint against defendant unions 
and union officials alleges libel or slander, there is state 
court jurisdiction under an exception to the federal pre- 
emption of 29 U.S.C.A. $158. Davenport v. Terry. App. 
Div. 513 

The time during which a probationer voluntarily absents 
himself and remains hidden from the required supervision 
of the probation authority is to be tacked on the term of 
probation; the court here had not lost jurisdiction over 
defendant when it imposed a custodial sentence on him 
for a violation of probation because the term at the time 
had more than two years to run. State v. Williams. App. 
Div. 518 

A county court’s jurisdiction and power to hear appeals 
from a municipal court is circumscribed by R. 3:23-8; the 
rule permits a county court judge to convict or acquit a 
defendant, but he has no power to reverse and remand for 
a new trial. State v. Telada. App. Div. 662 

The jurisdiction of the Court of Chancery over contracts 
between husbands and wives is inherent, and subsequent 
divorce does not affect this jurisdiction. Zuhlcke v. Zuhlcke. 
Chan. Div. 961 

The transactions in which a New York resident was 
involved as president and controlling stockholder of a corp- 
oration had substantial incidents in New Jersey, not the 
least of which was the corporation’s contractual obligation 
to contribute to plaintiff's pension funds, and was enough to 
support the long-arm service of process. Trustees of the 
Structural Steel & Ornamental Iron Workers Fund v. 
Huber. App. Div. 998 

The Legislature intended N.J.S.A. 39:5-3, which grants 
jurisdiction to municipal courts in neighboring communi- 
ties for violations that occur on roads that form their com- 
mon boundaries, to give a municipal policeman territorial 
jurisdiction over the entire road that forms the boundary 
between two neighboring municipalities. State v. Williams. 
Law Div. 1054 

In re Grand Jury Proceedings. Third Circuit 1096 
JUVENILES 

Although the trial judge mistakenly believed that he had 
to impose a suspended sentence to the Youth Correctional 
Institution Complex in order for a juvenile to be sent to a 
residential group center, the sentence was a proper exer- 
cise of discretion and will not be vacated. In re M. H., a 
juvenile. App. Div. 113 

The doctrine that an accused has the constitutional right 
to remain silent must be enforced and applied to juvenile 
defendants and any comment suggesting that an adverse 
inference may be drawn from such silence, absent a clear 
showing of harmless error, requires a reversal. In re 
D.A.M., a juvenile. App. Div. 217 

Since there was no proof whatever that the juvenile knew 
that the car in which he was riding was stolen, there was 
insufficient evidence to uphold the finding that he was de- 
linquent by virtue of having unlawfully taken or used a 
means of conveyance or been an accessory thereto. In re 
R.S., a juvenile. App. Div. 239 

Report of the Committee on Juvenile & Domestic Rela- 
tions Courts 297 

Past adjudications of delinquency are admissible not for 
the purpose of impeaching the general credibility of a wit- 
ness but to reveal the bias, prejudice or ulterior motive of 
a witness; the policy of confidentiality of juvenile records 
is not absolute. State v. Brown. Law Div. 392 

The defendant’s Sixth Amendment right to confrontation 
is impinged if he is deprived of information which may 
form the basis of a particularized attack on the witnesses’ 
credibility in order to expose any bias, prejudice or ul- 
terior motive that affects the reliability of the testimony. 
State v. Brown. Law Div. 392 

Where a juvenile violated the conditions of his probation 
after an informal hearing at which he admitted the allega- 
tions of breaking and entering and larceny, compelling him 
to appear at a formal hearing on the original charges be- 
fore a judge unacquainted with the matter does not con- 
stitute double jeopardy but is necessary to maintain mean- 
ingful jurisdiction over the juvenile, since probation viola- 
tions subsequent to an informal hearing can not be the 
basis for a commitment. In re J.J., a juvenile. Juv. & 
Dom. Rel. Ct. 423 

Where a juvenile was tried as an adult, his conviction 
may be used to impeach his credibility in a trial, on dif- 
ferent charges 16 years later, with appropriate limiting 
instructions. State v. Steffanelli. App. Div. 520 

Alihough R. 5:9-1(a) and R. 5:10-6(b) express a policy of 
confidentiality, this may not be used to shield the juvenile 
from the use of his testimony for purposes of cross-exam- 
ination in another trial relating to the same, factual situa- 
tion; to do so would deprive the defendant of the important 
right of confrontation. State v. Parnes. App. Div. ...... 538 


Transfer orders of the Juvenile Court are to be con- 
sidered final orders or judgments directly appealable to 
the Appellate Division, and defendant’s motion before the 
Law Division to dismiss the indictment, based on alleged 
violations of his right to due process at his transfer hear- 
ing, is accordingly denied. State v. Evangelista. — 
Div. qee 

Juveniles have every right to a defense of insanity and 
the trial] judge erred in declining, as a matter of law, to 
inquire with respect to and determine, pursuant to N.J. 
S.A. 2A:163-2, whether the juvenile was insane at the time 
of the offense at the competency hearing (where he was 
for the second time adjudged incompetent to stand trial by 
reason of insanity and committed); remanded for further 
hearing as to whether such inquiry should be made. State 
in the Interest of R.G.W. App. Div. ............ 762 


LABOR LAW 
Children’s Rehabilitation Center, Inc. v. Service Em- 
ployees International Union, Local No. 227. 3rd Circuit 163 
Judicial intervention in the internal affairs of a union 
will be exerted to insure that transfer applications by 
journeymen members of an international union are fairly 
and properly considered by the local union; any rejection 
must have stated grounds and a reasonable basis, and the 
transfers of such journeymen members should not be 
barred because of a decision to restrict membership to 
those who have participated in the local’s apprenticeship 
program. Moore v. Local Union No. 483. Supreme Ct. .. 209 
The local union and the international unions must recon- 
sider plaintiffs’ transfer applications in accordance with 
Moore v. Local 438, the holding of which is incorporated 
into this case. Philipchuk v. Int’] Ass’n of Bridge, Struc- 
tural and Ornamental Iron Workers, AFL-CIO. Supreme 
Court ee ee eee. || 
United Transportation Union v. Penn Central Transporta- 
tion Co. Third Circuit Peete ee | 
When an eligible member retires from his employr..ent 
and ceases to be an active member of the Union, his vested 
rights in the pension fund cannot be diminished or de- 
stroyed; by the same token, such vested pension rights 
constitute the full measure of any member’s entitlement 
and the trustees of the pension fund here did not have a 
duty to equalize plaintiffs’ pension benefits with those of the 
active membership. Thompson v. Sheet Metal Workers 
Local Union #13. Chancery Div. . VALET Ee « 309 
There is no duty on the part of the Union to represent 
the interest of retired members when negotiating with 
employers or other third parties. Thompson v. Sheet Metal 
Workers Local #13. Chan. Div. ......... SEAS 309 
To the extent that the complaint against defendant unions 
and union officials alleges libel or slander, there is state 
court jurisdiction under an exception to the federal pre- 
emption of 29 U.S.C.A. $158. Davenport v. Terry. App. 
Div. 3 ; : aoe ss OLe 
To the extent that the complaint against defendant unions 
and union officials alleges malicious interference with 
plaintiff’s employment, unrelated to any possible legitimate 
union objective, it states a claim for relief over which the 
state court has jurisdiction, as an exception to the doctrine 
of federal preemption. Davenport v. Terry. App. Div. .. 513 
The participation of union representatives in the bargain- 
ing struggle necessarily accrues in some measure to the 
interest and benefit of the employer, and petitioner’s acci- 
dent, namely the heart attack, which occurred during a 
bargaining session after normal working hours on the em- 
ployer’s premises, arose out of and in the course of his 
employment. Salierno v. Micro Stamping Co. App. Div. 885 
Aircraft Radio Corp. v. National Labor Relations Board. 
Third Circuit .. 908 


LACHES 


Since this suit on the note between parties who, at the 
time, were husband and wife is purely equitable in nature, 
the statute of limitations has no application nor, since it is 
quite logical and reasonable that defendant wife was re- 
luctant to bring any action to collect this debt during the 
ee is there laches here. Zuhlcke v. Zuhlcke. Chan. 

iv. ee 961 


LANDLORD AND TENANT 


The small claims division and the county district court 
have jurisdiction to dispose in one action of all disputes 
relating to the amount to be returned to tenants on security 
deposits, including a determination of the propriety of a 
deduction made by the landlord for unpaid rent at the ter- 
mination of the lease or for damages for failure of the 
tenant to comply with the terms of the lease or tenancy. 
Melendy v. Woodbridge Gardens, Inc. App. Div. ...... 134 

A lessor must demonstrate actual damages caused by the 
lessee to retain any part of the security deposit and any 
retention is limited to such damages; here the lessor, hav- 
ing failed to so demonstrate, must pay the mandatory 
statutory penalty of double recovery to plaintiffs; also, this 
is an appropriate case for an award of attorneys’ fees. Wat- 
son v. United Real Estate, Inc. Dist. Ct. wee, || 

_While a duty may not be posited solely upon the rela- 
tionship of landlord and tenant, a landlord does owe a duty 
to take reasonable steps to protect a tenant from foresee- 
able criminal acts committed by third persons; here, the 
theft of plaintiff's property was proximately caused by 
landlord’s negligent conduct in permitting tenants’ door to 
remain inadequately secured. Braitman v. Overlook Ter- 
race Corp. App. Div. PTE en re 177 

In a summary proceeding to dispossess a tenant for non- 
payment of rent, once judgment has been entered, the 
county district court is without jurisdiction to stay the issu- 
ance of the warrant for removal absent proof of hardship 
because of the unavailability of other dwelling accommo- 
dations, and even then for not more than six months. Hous- 
ing Authority of Newark v. West. App. Div. .... 239 

The grant of power in N.J.S.A. 26:3-31p is of a mandatory 
character, and a residential tenant is entitled to judicial 
relief ordering the local health department to enforce the 
provisions of N.J.S.A. 26:3-31 by exercising the agency’s 
power to act, as agent of the landlord, to engage repairmen 
and order parts necessary to restore the boiler at the 
premises to operating condition at the landlord’s expense. 
SOUR VMN, PI MING Ss wins dg ES oss Stee 262 





One who purchases a two-family premises for the express 
purpose of immediately residing therein renders the prem- 
ises ‘‘owner-occupied” within the meaning of N.J.S.A. 
2A:18-61.1 and may invoke the notice provisions of N.J.S.A. 
2A:18-53(a) to gain possession of and reside in one of 
the dwelling units. Bradley v. Rapp. App. Div. ........ 304 

Although in many multiple-family dwelling units exterior 
habitability would be a minimal or non-existent considera- 
tion, especially in a city, in this suburban townhouse setting 
the tenants did have a reasonable belief that they were 
renting some adjacent exterior living space; the implied 
covenant that arose here between the parties, whether 
characterized as an implied warranty of habitability or an 
implied covenant to provide certain amenities, has been 
breached and an abatement of rent will be allowed until 
the condition is rectified. Timber Ridge Town House v. 
Doie ete GA WADI. 25s sheesh one ence aes hese 561 

Where a landlord has failed to provide expressly prom- 
ised social amenities to be used by all tenants in common, 
here a swimming pool and play area, abatement of rent 
in a summary dispossess proceeding is not the appropriate 
remedy. Timber Ridge Town House v. Dietz et al. Law 
Div. RT Ie AOS eee ee ee I ee 561 

Held that the agreement here, providing a private dwell- 
ing for defendant and his family in consideration of an 
undertaking to repair and restore the house, is a lease and 
the interest of the defendant is subject to taxation by plain- 
tiff municipality by virtue of N.J.S.A. 54:4-2.3. Twp. of 
Sandyston v. Angerman. App. Div. ................... 663 

N.J.S.A. 2A:18-56 is a procedural requirement that gives 
the district court jurisdiction in a dispossess action and the 
giving of notice to quit does not create or affect substan- 
tive rights between a landlord and tenant; N.J.S.A. 2A:18- 
61.1 et seq. (effective, after notice was given, five days 
before the landlord’s right to possession vested and here 
given prospective effect) does not permit the good faith 
intention of the landlord to occupy rented premises in a 
four-family apartment building to serve as a reason for 
obtaining possession. Stamboulos v. McKee. App. Div. 702 


N.J.S.A. 2A:18-61.1, as presently written, cannot consti- 
tutionally bar an owner from ousting a tenant from a 
rental unit, upon lawful and reasonable notice, in order to 
use the premises in good faith for persona] occupancy. 
Sabato v. Sabato. Law Div. ............................ 777 

The provisions of N.J.S.A. 46:8-21.1 for double recovery 
of the amount of his security by a tenant upon landlord’s 
failure to return same within 30 days are not applicable 
to commercial property. Presberg v. Chelton Realty, Inc. 
PASSAIC MOOUDIY ADISUNOES oss cians ca cia gce semua see ne 865 

A residential tenant can recover damages from his land- 
lord upon proper proof that the latter unreasonably en- 
hanced the risk of loss due to theft by failing to supply ade- 
quate locks to safeguard the tenant’s premises after suit- 
able notice of the defect. Braitman v. Overlook Terrace 
Corp. Supreme Ct. Anan ae 

Unless the rent is paid before the entry of final judgment 
or while the court is in session on the day of judgment, the 
landlord is entitled to possession; tender to the landlord or 
payment into court thereafter does not vitiate the judgment. 
Workman’s Automatic Music Service, Inc. v. New Colony 
Diner Ane AomiMly WIRE NOE ese «es einer ex nc anes ee 

Neither N.J.S.A. 29:18-61.1(e) nor the lease requires that 
notice to cease be part of the termination notice; the prior 
written notice to cease violating the anti-pet provision 
that was given here complies with the statute and the lease, 
and the covenant forbidding dogs in the leased apartment 
is reasonable within the meaning of the dispossess pro- 
visions of the statute. Housing Auth. of Atlantic City v. 
Coppock. App. Div. ......... 960 

The intent of the parties involved in the transaction is the 
key factor; here, with such a detailed and thought-out in- 
strument that little else would be left for insertion in a 
formal lease except for the normal legal jargon, the lessor 
and lessees entered into an enforceable contract. The Berg 
Agency v. Sleepworld-Willingboro, Inc. App. Div. 1008 

An abatement in rent equal to the proportionate loss of 
habitability is an effective remedy that may be afforded 
to tenants of public housing. Housing Auth. of the City of 
NBWADK WASOOU POD IIs, gc ooo hoe cint staan perme 1064 

Provisions in municipal ordinances that set forth grounds 
for eviction or dispossession are invalid as having been 
preempted by N.J.S.A. 2A:18-61.1. Brunetti v. Borough of 
New Milford. Supreme Ct. ........ ... 1092 


LANDOWNERS 

Where the unsafe condition (unmarked glass panels 
alongside glass doors in an apartment building) continued 
to exist during the nine years between the date the former 
owner transferred title and the date of the accident, the 
former owner is not liable for physical harm caused by 
the defective condition. O’Connor v. Altus. Supreme Ct. 321 


LEGAL MALPRACTICE 

Since reasonable minds could differ here in the resolu- 
tion of whether defendant attorney violated the standard 
of care set forth in McCullough v. Sullivan, the trial court 
properly denied plaintiff’s motions for judgment at the close 
of the case and judgment n.o.v. Frank H. Taylor & Son, 
Inc. v. Shepard. App. Div. ................ 858 


LEGISLATORS 

A professor at a State college must resign his position 
before taking a seat in the Legislature under Art. IV, § 5, 
Par. 4 of the New Jersey Constitution. Attorney General’s 
Formal Opinion No. 10-1975 ........ ae: . 735 


LESSORS-LESSEES 

Where plaintiff employee has received a Workmen’s 
Compensation award and then sues the owners of the 
machine that was the cause of his injuries, although the 
defendants cannot implead the employer on a tort theory, 
the relationship of lessor-lessee is a sufficient special legal 
relationship to create duties between them and, upon a 
breach of those duties by the employer, there may be a 
claim for recovery based upon implied indemnification. 
Ruvolo v. U.S. Steel Corp. Law Div. .................. 510 





— 


ReOrtanw a -ie We tue! 


aban 











LIENS 


The bank’s perfected security interest in an automobile, 
purchase of which it had financed, was superior to buyers’ 
claim of a lien based on subsequent repairs made to the 
car and, upon default in the finance payments, the bank 
was entitled to possession. The Hackensack Trust Co. v. 
Alvarez: Oupreme) Cbs. i.e wis ech ees scenes 72 


N.J.S.A. 2A:158A-17, which mandates that a lien be filed 
against the present or after-acquired property of an in- 
digent who is represented by the Public Defender where 
the value of the services rendered appears to exceed $150, 
is constitutionally valid and does not chill his right to 
counsel. Stroinski v. Office of the Public Defender. App. 
MOG ett ccc eae recreate areata 3s anti Wee an Re Rate eee 521 

Although vendor had neither legal nor equitable interest 
in the land when purchase contract was executed, when 
vendor subsequently acquired legal interest the vendee’s 
lien attached to his interest immediately. Mihranian, Inc. 
Vi PAGUIAS ADD DIV: oc icc ces Vane een pense cen ste 720 


LIMITATIONS OF ACTIONS 


A cause of action for libel accrues on the date the book 
is released in accordance with general trade practices and 
the statute of limitations bars suit one year from that date, 
even though publisher thereafter sells copies of such book 
for several years. Baires v. Holt, Rinehart and Winston, 
TORE: CP 5 | end EOE SPiner Ceresp arene eer 103 


A builder-vendor of an apartment building is protected 
by the ten-year statute of limitations in N.J.S.A. 2A:14-1.1. 
O’Connor v. Altus. Supreme Ct. ...................... 321 


The tolling statutes, N.J.S.A. 2A:14-21 and N.J.S.A. 
2A:14-2.1, safeguard a remedy for a cause of action 
affected by N.J.S.A. 2A:14-1.1 only to the extent that the 
period within which suit must be brought against one pro- 
tected by the latter statute does not extend beyond ten 
years after completion of construction. O’Connor v. Altus. 
MUDLEMIG Ole fy tsich ene oR oss ales wniew ote eee enents 321 


Where 16-year-old infant was injured on September 13, 
1967, in a building which was completed on October 1, 
1958, and suit based on alleged improper construction of 
glass door side panels was not instituted until January 20, 
1969, claim against builder-vendor who had transferred title 
in 1958 was barred by N.J.S.A. 2A:14-1.1. O’Connor v. Altus. 
RTs ek rs ates cows puih wiec se Sais eeue aceon nS 321 


Where the defendant named in the original complaint and 
the defendant named in the amended complaint have the 
same principals and suffered no prejudice the provisions of 
R. 4:9-3 and the spirit of the “‘discovery” rule mandate that 
the claims against the second defendant relate back to the 
original filing for purposes of computing the applicable 
limitations period. Lawrence R. McCoy Co., Inc. v. S.S. 
“‘Theomitor III.” Law Div. ............................ 409 


A provision in marine carrier bill of lading establishing 
service of process as necessary to the commencement of 
suit is at variance with R. 4:2-2 and, therefore, void. Law- 
ag R. McCoy Co., Inc. v. S.S. “‘Theomitor III.” Law 

iv 


Where fact questions were presented pertaining to de- 
fendants’ conduct in negotiating a settlement that called 
for jury determination as to whether the statute of limita- 
tions was available to them as a defense, summary judg- 
ment should not have been granted. Friedman v. Friendly 
Ice Cream Co. App. Div. ....................00..0008. 460 


Once an action is commenced by the filing of a complaint 
within time, judicial interpretation is essential to deter- 
mine whether joinder of a properly named party may be 
considered timely thereafter; to the extent that R. 4:9-3 
suggests that a new party cannot be added in the circum- 
stances of the case at hand it is unduly confining and should 
Ls relaxed in the interests of justice. Aruta v. Keller. App. 

iv. .... 662 


The compensation judge erred in giving retroactive ap- 
plication to the 1974 amendment of N.J.S.A. 34:15-34 in 
order to confer upon the Division jurisdiction over compen- 
sation claim barred by the statute in effect when the 
petition was filed. Panzino v. Continental Can Company, 
Inc. App. Div. . 742 


The discovery rule is applicable where patient, although 
suspecting that a drain might have fallen into wound in her 
abdomen following surgery, did not know or have reason 
to know of its existence until it was discovered by X-ray; 
accordingly, suit against hospital and nurses brought with- 
in two years of discovery was timely, even though dis- 
covery occurred when approximately 20 months of the 
statutory two-year period remained. Fox v. Passaic Gen- 
eral Hospital. App. Div. .. 


Plaintif’s third-party suit against the Port Authority is 
an independent action founded upon common law tort 
remedies, not a claim arising out of provisions of the 
worker’s compensation law, and is thus barred by his 
failure to comply with the provisions of N.J.S.A. 32:1-163, 
which requires that suits against the Port Authority be 
commenced within one year after the date the cause of 
action accrues. Wood v. Dic/Underhill and Universal Build- 
ers Supply Co. Law Div. ... 927 


Since this suit on the note between parties who, at the 
time, were husband and wife is purely equitable in nature, 
the statute of limitations has no application nor, since it is 
quite logical and reasonable that defendant wife was 
reluctant to bring any action to collect this debt during the 
marriage, is there laches here. Zuhlcke v. Zuhlcke. Chan. 


Div. Pe Oe Set eee ene .. 961 
Equal Employment Opportunity Comm’n v. E. I. duPont 
de Nemours and Co. Third Circuit oo . 964 
U.S. v. Zudick. Third Circuit 964 


LIMITED OCCUPANCY 

When intensity of use is a factor in causing anti-social 
conduct zoning ordinances can, under appropriate circum- 
stances, be used for control, and there is nothing inherently 
unreasonable in an ordinance that limits occupancy of a 
dwelling to no more than four student roomers. Twp. of 
Ewing v- King. App. DW. 20.0... <6 600) eee nw acee eae oe 3 


LONG-ARM SERVICE 

The transactions in which a New York resident was in- 
volved as president and controlling stockholder of a corpor- 
ation had substantial incidents in New Jersey, not the least 
of which was the corporation’s contractual obligation to 
contribute to plaintiff’s pension funds, and was enough to 
support the long-arm service of process. Trustees of the 
Structural Steel & Ornamental Iron Workers Fund v. 
Huber. App. Div. ........ Me) US ROSS ae SEU ale ... 999 
MALICIOUS PROSECUTION 

Conviction by a magistrate does not conclusively estab- 
lish the existence of probable cause in a malicious prosecu- 
tion action and where the magistrate erred as a matter of 
law the conviction should be disregarded; where his deter- 
mination was based on evidence from which a reasonable 
inference of probable cause might be drawn, the malicious 
prosecution suit should be dismissed. Lind v. Schmid. 
SEC HICK OU teens ies raisins elosip ed nes tim ereiertsbimtora ae 473 


MALPRACTICE 

A physician who, upon an initial examination, determines 
that he is incapable of helping his patient, and who refers 
the patient to a source of competent medical assistance, 
held not liable either for the actions of subsequent treating 
professionals or for his refusal to become further involved 
with the case. Brandt v. Grubin. Law Div. ...... ee 


Held, on facts, that the awards for damages for malprac- 
tice bore no reasonable relationship to the loss sustained 
and were manifestly inadequate. Fosgate v. Corona. 
SEERECIION C0089 noosa is os tia iae ew neon acs 73 


Where the malpractice, or other tortious act, aggravates 
a pre-existing disease or condition, the innocent plaintiff 
should not be required to establish what expenses, pain, 
suffering, disability or impairment are attributable to the 
malpractice; the culpable defendant, at the risk of being 
held liable for all damages, has the burden of segregating 
recoverable damages from those solely incident to the 
pre-existing disease. Fosgate v. Corona. Supreme Ct. .. 73 


Cross-examination of plaintiff’s medical expert to show: 
the number of times he had previously testified in mal- 
practice cases; that he had appeared exclusively for plain- 
tiffs; and had given expert opinion on numerous medical 
specialties should have been permitted for the purpose of 
testing the expert’s credibility. Janus v. Hackensack Hos- 


PICA OAD DDI soe icc ncet ees cs sa wcmtivcisrinmgonas otis 175 
The Medical Malpractice Crisis: Response v. Reaction, 
Dy eRichard) By Berner... eces ove ces cscs coe cows 231 


Where an unconscious patient was injured during sur- 
gery by an instrument that broke, it was apparent that at 
least one of the named defendants was liable for his injury; 
since defendants had engaged in conduct that activated 
legal obligations by each of them to plaintiff, the jury 
should have been instructed that the failure of any de- 
fendant to prove his nonculpability would trigger liability 
and that at least one would be liable. Anderson v. Somberg. 
SS ECRN OMG, sao rae eho tin Pincers Se aleiniee Sate 449 


The discovery rule is applicable where patient, although 
suspecting that a drain might have fallen into wound in her 
abdomen following surgery, did not know or have reason 
to know of its existence until it was discovered by X-ray; 
accordingly, suit against hospital and nurses brought within 
two years of discovery was timely, even though discovery 
occurred when approximately 20 months of the statutory 
two-year period remained. Fox v. Passaic General Hospital. 
App. Div. . . 762 


Plaintiff’s motion in malpractice action to compel a de 
fendant hospital to produce certain records of four hospital 
comunittees, specifically excluding the utilization review 
committee granted; since the request is limited to plain- 
tiff’s decedent’s records so that no third parties are in- 
volved, the patient-doctor privilege does not apply, and the 
specific and special protection the Legislature has afforded 
utilization review committees by N.J.S.A. 2A:84A-22.8 
should not be broadened to include other committees and 
Seg frustrate the discovery rules. Young v. King. Law 

BW noe Mactan th Sromns a3 927 


MATRIMONIAL LAW 


For purposes of equitable distribution incident to a di- 
vorce, a spouse’s chose in action for personal injuries and 
the other spouse’s per quod claim constitute property sub- 
ject to such distribution. DiTolvo v. DiTolvo. App. Div. .. 3 


A divorce judgment may not provide for an automatic 
percentage distribution of the husband’s increase in future 
earnings by way of an equivalent increase in alimony. Di- 
Tolvo v. DiTolvo. App. Div. “eg 3 


Separation agreements are specifically enforceable so 
long as they are just and equitable, and N.J.S.A. 2A:34-23 
does not affect that standard. Carlsen v. Carlsen. App. 
107: AORN pety ernest ere cathe 6 

In valuing an interest in a professional partnership for 
purposes of equitable distribution, the formula used in the 
partnership agreement for determining the amount pay- 
able upon the partner’s death may be treated as establish- 
ing the presumptive value of the interest. Stern v. Stern. 
Supreme Ct. eae es 153 


A person’s earning capacity should not be recognized as 
a separate, particular item of property in the allocation of 
marital assets under N.J.S.A. 2A:34-23, though it is a factor 
to be considered in determining what distribution is ‘“‘equit- 
able’”’ and is relevant upon the issue of alimony. Stern v. 
Stern. Supreme Ct. ........... - 153 


The concept of vesting should probably find no significant 
place in the developing law of equitable distribution. Stern 
v. Stern. Supreme Ct........... dae 


A spouse’s partnership interest in a professional partner- 
ship is an asset qualifying for equitable distribution. Stern 
v. Stern. Supreme Ct. . meee ae . 153 


1975 Annual Index 


Defendant acquired ownership of the realty in question, 
not based upon the death of his mother in 1972, but upon 
the original grant in the 1941 deed by which he and his 
mother took title as joint tenants prior to his marriage; 
it is therefore immune from equitable distribution. Gauger 
v. Gatiger: Clian. Div: .....22 6. 22.25. oe eae 217 

An award to the wife of her equitable share of marital 
property should not be denied simply because the marriage 
was terminated in another state or before action therefor 
is commenced. Woliner v. Woliner. App. Div. 262 


Where, as here, it is apparent that the associations and 
dealings of the parties with each other after an alleged 
separation continue to include a substantial number of 
the many elements and ties which go into and make up the 
marital relationship and bind the parties together, it cannot 
be said that they are living “‘separate and apart” within 
the meaning of the statute. Ellam v. Ellam. Chan. Div. 279 

N.J.S.A. 34-2(d) requires both that the parties must oc- 
cupy “different habitations” and that they must live “‘sep- 
arate and apart.” Ellam v. Ellam. Chan. Div. 279 

An unliquidated Workmen’s Compensation Claim, where 
the claim arose during coverture, may properly be reached 
for equitable distribution upon the dissolution of the mar- 
riage. Hughes v. Hughes. Chan. Div. 351 


The trial judges here abused their discretion in refusing 
changes of name to plaintiffs when granting them di- 
vorces; the courts are precluded from engrafting onto 
N.J.S.A. 2A:3421 a new exception (that is, concern for 
detriment to minor children), to a divorced wife’s common 
law right to resume her maiden name. Egner v. Egner. 
App. Div. ... Perret Mar ere Sete abe IS ce 401 


Where appellant and decedent began living together in 
1935, knowing of the impediment that existed because of 
her previous undissolved marriage, and she did not obtain 
a divorce until 1950, after N.J.S.A. 37:1-10 abolished com- 
mon law marriages, there was never a time when they 
could have intended or joined in a common law marriage, 
and the Transfer Inheritance Tax Bureau was correct in 
giving her the status of a Class D, rather than a Class A, 
beneficiary. In re estate of Widenmeyer. App. Div. 640 


Money contributed by defendant husband from his earn- 
ings as a fireman to the pension plan during the marriage 
is property acquired during the marriage and subject to 
equitable distribution under N.J.S.A. 2A:34-23. Pellegrino 
v. Pellegrino. App. Div. 663 


Where, as here, the defendant, from his statements and 
conduct, is found to have acted upon a fixed determination 
to put an end to the marital relationship, regardless of the 
desires or intentions of the plaintiff, the fact that the plain- 
tiff acquiesces or even expressly concurs in that determina- 
tion does not bar her from succeeding on a desertion cause 
of action; she has the right to say “‘good riddance.” Good 
v. Good. Chan. Div. ee 


The legislature having abolished the defense of unclean 
hands in divorce cases, plaintiff husband, who did not ob- 
ject to defendant wife’s adultery, is granted judgment for 
divorce on the grounds of adultery. Nardone v. Nardone. 
Chan. Div. : 778 


It is necessary that there be an actual ceremonial remar- 
riage before a widow can be deprived of workmen’s com- 
pensation dependency benefits. Leitenberger v. Olt Broth- 
ers, Inc. App. Div. ; 903 


An agreement is not involuntary or ‘‘pressured” merely 
because it was arrived at on the date of trial for divorce 
and the judge said that, if the parties could not agree, he 
would have to decide the issues of support, alimony and 
property distribution. Skillman v. Skillman. App. Div. 953 


The change here in the status of the older children and 
the increase in the cost of living were obviously foresee- 
able when the agreement was set forth on the record and 
there is no justification for an upward adjustment of either 
child support or alimony or a plenary hearing with respect 
thereto. Skillman v. Skillman. App. Div. 953 


There is no justification for a retroactive application of 
the Supreme Court’s determination in Painter with respect 
to equitable distribution of inherited property where, as 
here, the parties have agreed to the terms of the property 
distribution; rather than having agreed to such a settlement 
at the time of the divorce, plaintiff could have permitted 
the court to adjudicate and, if dissatisfied, could have taken 
an appropriate appeal. Skillman v. Skillman. App. Div. 953 


Since this suit on the note between parties who, at the 
time, were husband and wife is purely equitable in nature, 
the statute of limitations has no application nor, since it is 
quite logical and reasonable that defendant wife was re- 
luctant to bring any action to collect this debt during the 
marriage, is there laches here. Zuhlcke v. Zuhlcke. Chan. 
Div. 961 

The jurisdiction of the Court of Chancery over contracts 
between husbands and wives is inherent, and subsequent 
divorce does not affect this jurisdiction. Zuhlcke v. Zuhicke. 
Chan. Div. 961 

There are no exceptional circumsiances here that might 
justify the making of an award in plaintiff’s favor as to 
assets that have become valueless, nor is there anything 
in the record that suggests that the depletion in value was 
the result of deliberate action on the part of defendant. 
Scherzer v. Scherzer. App. Div. 998 

The value of defendant’s interest in the closely held 
corporation that predated the marriage here is immune 
from equitable distribution; however, any increase in 
value occurring after the marriage should be considered 
eligible to the extent that it may be attributable to the 
effort of plaintiff-wife. Scherzer v. Scherzer. App. Div. 998 

Even if it should be determined that plaintiff wife was 
responsible in considerable part for the antagonistic mar- 
riage relationship, that factor alone should not bar her 
from sharing in the marital assets, although there may 
be a diminished award on the theory that the disruptive 
marriage was not conducive to or did not contribute sub- 
stantially towards the husband’s overall business success. 
Scherzer v. Scherzer. App. Div. 998 
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MATRIMONIAL LAW, Cont’d 

The enforcement of N.J.S.A. 2A:34-23 is subject to the 
limitations of the full faith and credit clause of the 
Federal Constitution, and the New York judgment of di- 
vorce and judgment awarding sole title to the New Jersey 
property to the husband here must be granted full faith and 
credit. Manfrini v. Manfrini. App. Div. 999 

Here, unlike in Pellegrino, the pension plan of which 
plaintiff-husband is a member is noncontributory and con- 
sequently he has no right of withdrawal; full compliance 
with certain eligibility requirements are conditions prece- 
dent to any right to retirement income and this future right 
is not subject to equitable distribution. White v. White. App. 
Div. 1006 


The revised statutory language of N.J.S.A. 2A:34-2(c) has 
broadened the concept of extreme cruelty and indicates 
that the test as to whether there is sufficient evidence to 
support the ground is a subjective one; since proofs less 
than medical testimony are sufficient to constitute a 
cause of action based on extreme cruelty, the requested 
medical examination here is irrelevant and without good 
cause as required by R. 4:19. DeVito v. DeVito. Chan. 
Div. 1025 

Where a marriage is dissolved by judgment of divorce, 
and provision is made for alimony, either by order of the 
court or by agreement of the parties, the subsequent un- 
chastity of the wife is not by itself cause for terminating or 
reducing the alimony; it is a factor to be considered and 
the inquiry is whether the former wife’s illicit relationship 
has produced a change of circumstances sufficient to en- 
title the former husband to relief. Garlinger v. Garlinger. 
App. Div. 1038 

Even assuming that a divorced wife may under appro- 
priate circumstances compel her former husband to submit 
to a physical examination so that she can obtain a life 
insurance policy on his life, it is clear that here there is 


no warrant for granting the relief requested. Meerwarth v. 
Meerwarth. App. Div. 1039 
MEADOWLANDS 


N.J.S.A. 13:1B-13.1 et seq. is a remedial statute and un- 
der it there are only two classes of designation (upland 
or riparian), not three; the State must prepare and publish 
a new overlay that clearly indicates its riparian claim 
for each map of the areas heretofore designated as 
“hatched.” City of Newark v. Natural Resource Council, 
Dept. of Environmental Protection. Law Div. 461 


MILITARY SERVICE 

A public employer is not liable for employee pension con- 
tributions and an employee is not entitled to service credit 
in a retirement system for any period of military service 
entered into after August 1, 1974. Attorney General’s For- 
mal Opinion No. 9 - 1975 728 


MODEL CITIES 

Employees of the Newark Housing Authority who are laid 
off from their positions and certified on common special 
reemployment lists are entitled to replace municipal em- 
ployees in comparable positions who have not been per- 
manently appointed in the classified service, including those 
in the Model Cities program. Dept. of Civil Service. App. 
Div. . 47 


MOOTNESS 

While moot appeals may be determined when the public 
interest in the issue presented is so great as to make a 
resolution of it desirable, this should not be done where 
there are unsatisfactory contentions and record on a novel 
and vrey far-reaching question, here, the validity of a 
police power ordinance requiring a certain minimum floor 
area for each dwelling unit based on the number of occu- 
pants; the appeal is dismissed and the Appellate Division 
judgment vacated. (Dissent.) Sente v. Mayor and Council 


of Clifton. Supreme Ct. 66 
_ While the case here, which raised broad issues concern- 
ing the procedural aspects of involuntary civil commit- 


ment that justified its being considered even though it was 
technically moot, was being considered, R. 4:74-7 was re- 
vised and now adequately deals with the issues raised; 
hence the issues of public importance are no longer present 
and the appeal is dismissed as moot. In re the Application 
for the Commitment of Thomas A. Geraghty. Supreme 
Ct. 682 


This case, challenging the constitutionality of a school 
regulation governing student distribution of pamphlets and 
leafiets on school grounds, is moot and does not present any 
issue of great public importance compelling definitive reso- 
lution despite mootness. Oxfeld v. N.J. State Bd. of Educa- 
tion. Supreme Ct. 833 


MORTGAGES 


Prohibition on charging of points in connection with 
mortgage loans except for ‘‘sums paid pursuant to a statute 
of this State or the United States,” N.J.S.A. 46:10B-10, does 
not prohibit the participation of New Jersey mortgage 
lenders in the Conventional Home Mortgage Purchase Pro- 
gram. Attorney General’s Formal Opinion No. 15. 183 


Since the requirements of R. 4:32-1 have been met and 
there is a clear imperative to allow this claim to be heard 
in its only possible forum, the order of maintainability will 
be granted allowing the action to proceed on behalf of 
plaintiffs individually, and as representatives of a class of 
al] in N.J. with GI and FHA mortgages providing that ad- 
vance real estate tax payments are to be held “‘in trust” by 
the mortgagees, against the named defendants individually 
and as representatives of a class; as for the cause of 
action under the N.J. Antitrust Act, certification will be 
granted to plaintiffs only as representatives of those who 
have given mortgages to the named defendants, and denied 
as to the proposed defendant class of mortgagees. Kronisch 
v. The Howard Savings Inst. Chancery Div. wee 


Regulation of Commissioner of Banking prohibiting Sec- 
ondary Mortgage Loan Act licensees from engaging in 
secondary mortgage loan business at location utilized by a 
bank or savings and loan association as an office is valid 
on its fece. City Consumer Services, Inc. v. Department of 
Banking. App. Div. : ee PE ay 

The HFA does not have the statutory authority to provide 
financing, by mortgage loans or otherwise, to qualified 
sponsors of a fully constructed and occupied housing proj- 
ect other than for rehabilitation contemplated by the N.J. 
Housing Finance Agency Law of 1967. Attorney General’s 
Formal Opinion No. 14 - 1975 906 

A foreign commercial bank may make secondary mort- 
gage loans to New Jersey residents secured by New Jersey 
property consistent with the provisions of the Secondary 
Mortgage Loan Act of 1970 and the Banking Act of 1948 
where there is no transaction of business in whole or in part 
by such banking institution in the State of New Jersey. 
Attorney General’s Formal Opinion No. 17 - 1975 992 


MOTOR VEHICLES 

N.J.S.A. 39:6B-1 et seq., requiring liability insurance on 
motor vehicles and providing penalties for failure, does not 
unconstitutionally burden the right to interstate travel nor 
does it deny equal protection. State v. McCourt. App. 
|. Ae Pik Sento Pee LENIN NOS freee 111 

The phrase ‘‘involved in an accident” in N.J.S.A. 39:3-40 
was not intended to be limited to those situations in which 
the driver whose license has been suspended caused the 
accident, and a custodial sentence must be imposed upon 
defendant, which sentence is not violative of due process or 
equal protection and is not cruel and unusual punishment. 
State v. Fearick. App. Div. ............. eee es 

Exclusionary clause in standard automobile policy deny- 
ing coverage to service station operator is inapplicable 
where the operator is covered under the statutorily re- 
quired amnibus clause as one using the vehicle with the 
owner’s permission. Selected Risks Ins. Co. v. Nationwide 
Mutual Ins; Co. App: Div. .......6.:...5.:: ... S84 

In enacting N.J.S.A. 39:4-50, the legislative concern was 
not with the specific drug used, but rather with the effect 
that its ingestion would have; the testimony here was suf- 
ficient to establish that methaqualone can be considered a 
‘“‘narcotic”’ under the plain or generic meaning of that term 
under the statute. State v. DiCarlo. Supreme Ct. 475 

Although the officer who issued a summons for speeding 
could not identify defendant at trial, there was a fair infer- 
ence that he was the operator; while it was not a manda- 
tory conclusion, it was perfectly logical and reasonable 
to find that the driver of the speeding vehicle in fact pro- 
duced a driver’s license and tnat defendant was in fact the 
party who made the production. State v. Bucich. App. 
Div. ness .. 560 

The Superintendent has the duty of providing a standard 
measure and of certifying approved measures; accordingly, 
a certificate of accuracy issued by him—here, describing 
and verifying a measured one-half mile course along which 
defendant was convicted of speeding—is admissible without 
a foundation under Evid. R. 63(15); it is also admissible 
under N.J.S.A. 51:1-102 as presumptively authentic and 
correct. State v. Kalafat. App. Div. Ere 625 

Where the Division of Motor Vehicles failed to institute 
suspension proceedings for refusal to submit to a breath 
chemical test within a reasonable time, and the proceed- 
ings as a whole were conducted with seriously unfair dis- 
regard of appellant’s rights, the order of suspension should 
be vacated. In re Arndt. Supreme Ct. 

In a prosecution for driving while under the influence of 
drugs, the expert who examined and tested the drug must 
be produced by the State to clearly establish the presence 
of the narcotic drug proscribed as well as the manner in 
which he reached such determination, and be subject to 
cross-examination. State v. Kraft. County Ct. 655 

Jeopardy attaches to municipal court proceedings, and 
retrial is barred if the only reason for declaring a mistrial 
is to afford the State an opportunity to strengthen its case 
by correcting prosecutorial inadequacies; here, although 
a continuance differs from a mistrial, where the two-week 
continuance was an unreasonable break in the trial’s con- 
tinuity and was caused by the State’s inexcusable neglect, 
and the defendant apprised the court promptly and fairly 
of the constitutional implications of the situation, a resump- 
tion of the trial would constitute double jeopardy. State v. 
O’Keefe. Law Div. 688 

It is not unreasonable, or a violation of N.J.S.A. 39:6-46 
(a), for an insurance company to exclude coverage where, 
as here, a person, allowed to use a vehicle as a passenger, 
has ousted its owner from the vehicle and has taken over 
its operation without permission, express or implied. 
Motor Club Fire & Casualty Co. v. N.J. Manufacturers Ins. 
Co. App. Div. 815 

The accuracy of the radar speed-measuring device was 
established here by proof that twelve tests of the device 
with external tuning forks calibrated to four different 
speeds produced radar readings identical to that for which 
each fork was calibrated; the State is not required to prove 
the accuracy of the tuning forks used to test the accuracy 
of a radar unit. State v. Overton. Sussex County Ct. 824 

N.J.S.A. 39:4-50(a) does not require that the particular 
narcotic be identified; while mere participation in a meth- 
adone maintenance program does not subject a motor 
vehicle operator to a charge of violating this statute, where 
defendant exhibited unmistakable symptoms of being under 
the influence of a narcotic and unfit to operate a motor 
vehicle, participation in such a program will not immunize 
from its application. State v. Tamburro. Supreme 

: 937 

The principles of double jeopardy are not offended where 
a defendant has been previously convicted of violations of 
the Motor Vehicle Act and later is indicted for violation of 
the criminal law, even though both charges arise out of 
the same fact situation. State v. Tamburro. App. Div. 1064 

Since the Motor Vehicle Act violation (operating a ve- 
hicle while in possession of drugs) and the crime of pos- 
session of methamphetamine were not within the jurisdic- 
tion and venue of a single court, and there is no unfairness 
similar to that in State v. Gregory, the ‘‘compulsory join- 
der” concept of Gregory is not applicable here. State v. 
Tamburro. App. Div. ........ eee me | 





MULTIPLE DWELLING LAW 

The Hotel and Multiple Dwelling Law applies to private 
as well as public units, and the phrase ‘‘persons who live 
independently of each other” is not unconstitutionally 
vague, particularly as applied to the country club here. 
Rumson Country Club v. N.J. Commissioner of Com- 
munity AGalws: APP; DIV. 0... oso ese eoese worn 538 


MUNICIPAL COURTS 

Report of the New Jersey Supreme Court’s Municipal 
Ole COT 1 2 eI Oh ORs Pee oO on eieecaiee nh eee, 291 

Jeopardy attaches to municipal court proceedings, and 
retrial is barred if the only reason for declaring a mistrial 
is to afford the State an opportunity to strengthen its case 
by correcting prosecutorial inadequacies; here, although 
a continuance differs from a mistrial, where the two-week 
continuance was an unreasonable break in the trial’s con- 
tinuity and was caused by the State’s inexcusable neglect, 
and the defendant apprised the court promptly and fairly 
of the constitutional implications of the situation, a resump- 
tion of the trial would constitute double jeopardy. State v. 
O Rete Maw My... 0.55. wcxandsceteses. cate 32s MOBO 


MUNICIPALITIES 
Held, on facts, that plaintiff has not sustained the burden 
of showing that the sanitation sewer rates here challenged 
were unreasonable or unfairly discriminatory in their ap- 
plication to multi-family dwellings. Piscataway Apartment 
Ass’n v. Twp. of Piscataway. App. Div. ............ Ww 
Under N.J.S.A. 40A:11-1 et seq. a municipality required 
to advertise for bids must still award the contract to the 
lowest responsible bidder, and a decision that the lowest 
bidder is not ‘‘responsible’”’ must be made, after a hearing, 
with findings and reasons reviewable by a court. D. Sta- 
mato & Co., Inc. v. Twp. of Vernon. App. Div. ......... 24 
When two similar offices are to be filled at an election, 
each differing only as to the term, the offices are separate 
and distinct, and the request here to amend a petition for 
office, as allegedly defective, after the deadline for filing 
the petition from “‘councilman”’ to “‘councilman—1 year un- 
expired term is denied. Lepre v. Caputo. Law Div. ..... 56 
Query whethre, since the consequences of governmental 
requirements of a minimum floor area for living units, 
based on the number and character of the occupants, are 
so great in so fundamental an area as housing, justification 
for the particular enactment ought to rest upon the munici- 
pality. Sente v. Mayor and Council of Clifton. Supreme 
Court TOR eae Cac, RR eA Ear 66 
An action in lieu of prerogative writ may not be brought 
to review the action of a municipality in awarding an avail- 
able liquor license to one of several applicants; the appeal 
to the Director of the Division of Alcoholic Beverage Con- 
trol is the exclusive remedy. Shop-Rite of Hunterdon Coun- 
ty, Inc. v. Township Committee of Raritan. App. Div. .. 110 
Ordinance prohibiting all parking on both sides of 16-foot 
wide dead-end street is sustainable as a valid parking reg- 
ulation despite the heavy burden imposed on owners of 
property on the street. Kirylak v. Mayor and Council of 
RidBewater MeAW MO so 2 seco wh ic cones ass bake oa 140 
A municipality’s interest in protecting its residents 
against crime and untoward invasions of privacy justifies 
the imposition of registration, identification and other re- 
quirements on door-to-door canvassers; the ordinance here, 
as construed, does not unduly burden interstate commerce. 
Borough of Collingswood v. Ringgold. Supreme Ct. .... 154 
Municipality’s ordinance requiring any person desiring 
to canvass, solicit or call from house to house for a char- 
itable cause or for a political campaign to notify the Police 
Department, in writing, for identification only is a neutral 
and reasonable regulation and is not a constitutionally 
cognizable interference with first amendment or other 
rights. Hynes v. Mayor and Council of Oradell. Supreme 
WORN ise ick eek dae eds, ochre aoe toe nae . 155 
A court decision holding that a rent levelling ordinance 
must be extended by another ordinance rather than by a 
resolution of the governing body is to be given retroactive 
effect, and contracts made during the period when rent 
controls were apparently effective but were rendered in- 
valid by subsequent court decision did not vest rights in 
tenants which would deprive landlords to either a higher 
rental as stated in the contract or the fair market value of 
the units, whichever is lesser. Inganamort v. Borough of 
WOTUaNeO! MONON EDIVs cree, owe otansae ees Bee stuns 160 
The policy of defendant county requiring that, as a con- 
dition precedent to any county improvement of a section 
of county highway located within a municipality, the mu- 
nicipality must acquire at its own expense and convey, at 
no cost, to the county, all necessary interests in lands is 
invalid. Twp. of Wayne v. County of Passaic. App. Div. 176 
The defendant local governing unit did not violate N.J. 
S.A. 40A:4-57 when it expended monies for a purpose which 
could be charged to a general although not specific appro- 
priation within its budget. Kotlikoff v. Twp. of Pennsauken. 
Law Div. pee 191 
The anti-noise ordinance of the Village of South Orange 
should be construed as prohibiting “‘loud and unnecessary” 
noises, i.e., those which are unreasonable in the circum- 
stances, and, as so construed, it is not unconstitutional for 
vagueness. State v. Holland. App. Div. ......... ... 199 
N.J.S.A. 40:87-12 provides specifically for the procedures 
to be followed to fill a vacancy on the Borough council and, 
where the vote was two to one for the Mayor’s nominee 
and the Mayor cast the third vote, defendant’s appointment 
was invalid. Affirmed, — N.J. — 1975, essentially for the 
reasons expressed by the Appellate Division in its majority 
opinion. Cianciotto v. Milstein. App. Div. ......... . 217 
Defendant municipalities may not disobey the order of 
the county Board of Taxation to revalue their taxable real 
property because of the mere uncertainty over what tax 
policy the Legislature or the Supreme Court may adopt 
pursuant to Robinson v. Cahill. Middlesex County Bd. of 
Taxation v. Borough of Sayreville. App. Div. ...... . 241 
An agreement between the Borough and the individual 
landowners, the effect of which is to attempt to alter or 
amend a valid ordinance containing no provision for 
amendment by such an agreement, is on its face illegal, 
void and ultra vires, notwithstanding a consent judgment 
which purported to approve the agreement. Suski v. Bor- 
ough of Beach Haven. App. Div. ...................... 241 
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Municipalities, Cont’d 
The grant of power in N.J.S.A. 26:3-31p is of a mandatory 
character, and a residential tenant is entitled to judicial 
relief ordering the local health department to enforce the 
provisions of N.J.S.A. 26:3-31 by exercising the agency’s 
power to act, as agent of the landlord, to engage repairmen 
and order parts necessary to restore the boiler at the 
premises to operating condition at the landlord’s expense. 
Jones v. Buford. App. Div. ........................... 262 
A municipal governing body may not reject the highest 
bid received at public sale for the purchase of municipally- 
owned real property without affording a hearing to the 
highest bidder and without basing such rejection upon a 
reason which is in the public interest. Mendez v. City of 
ING WAG OAWUDI Veg es cath eit tinge ekot a dinse Seems 279 
No specific plan or method has been prescribed in the 
carrying out of the equalization of aggregates of assess- 
ments and any reasonable and efficient method may be 
employed; there devolves upon the county boards of tax- 
ation only the duty of effectuating this process so as to 
secure, to the most feasible limit, a fair distribution of the 
common tax burden and to minimize as much as possible 
the unfair or disparate allocation of the joint tax. Sayre- 
ville v. Middlesex Co. Bd. of Taxation. App. Div. .... 303 
The enactment of the Solid Waste Utility Control Act of 
1970 (N.J.S.A. 48:13A-1) and of the Local Public Contracts 
Law (N.J.S.A. 40A:11-1) in 1971 did not impliedly repeal or 
render inapplicable to scavengers the provisions of N.J. 
S.A. 40:66-4, requiring public bidding for garbage disposal 
contracts in an amount exceeding $2,500 entered into by a 
municipality. Capasso v. Pucillo & Sons, Inc. Chan. Div. 312 
Garbage collection contracts entered into by munici- 
palities are subject to the public bidding requirements of 
N.J.S.A. 40:66-4 and the Local Public Contracts Law even 
though scavengers are now deemed to be public utilities 
subject to the jurisdiction of the PUC. Capasso v. L. Pu- 
cillo & Sons, Inc. App. Div. .................0....0..... 312 
A front-foot formula for calculating special assessments 
upon abutting property owners for street improvements is 
unacceptable without a factual correlation between the 
result of the formula and the actual enhancement in market 
value of the properties resulting from the improvements. 
McNally v. Twp. of Teaneck. Law Div. ............ .. 350 
_ Assessments for local improvements must be made both 
in proportion to and not in excess of the special benefits 
conferred. McNally v. Twp. of Teaneck. Law Div. .... 350 


The doctrine of estoppel may not be applied to the actions 
of an appointing authority insofar as its powers to make 
appointments in the classified service are concerned. De- 
Larmi v. The Borough of Fort Lee. App. Div. .......... 368 

The Cemetery Act specifically included mausoleums as 
a cemetery use and a municipality may not override such 
an expressly permitted use once it has exercised its limited 
discretion and permitted cemetery use within its bounda- 
ries; however, under the act, each municipality retains a 
substantial residuum of power with regard to mausoleum 
construction: application must be made for a building per- 
mit, the municipal building inspector issues the building 
permit, supervises construction and must certify the struc- 
ture before use. Cedar Park Cemetery v. Hayes. Law 
DUAN thee a ne ei rs RH Mae cr leer oba'e, Tees 432 

The directive here requiring a police officer to have a 
home telephone involves daily departmental operations 
and is a valid administrative rule; however, the rule re- 
quiring police officers to pay their just debts does not in- 
volve the routine and regular administration of the depart- 
ment and must be promulgated by ordinance, not issued 
by resolution. Rusignuolo v. Orechio. App. Div. ...... 495 

In the case of property shown on the tax rolls as owned 
by tenancy by the entirety, the signature of one spouse on 
a petition for referendum under N.J.S.A. 40:49-27 should 
be counted for half the value of the property. Retz v. Mayor 
and Council of Saddlebrook. App. Div................ 584 


Although the Division of Tax Appeals does not have au- 
thority to settle boundary disputes generally, in cases, as 
here, where more than one municipality seeks to assess 
the same premises, it has the power and duty to deter- 
mine what portion of the premises lies within each munici- 
pality and so may be assessed by it. Supermarkets Oil Co., 
Inc. v. Manalapan Twp. App. Div. .......... . 642 

A presumption of reasonableness does not attach to a 
statutory denial by official inaction, pursuant to N.J.S.A. 
40:55-39.1, in the same manner as though the governing 
body had acted and denied the requested variance by 
resolution; the proceedings here are remanded to defend- 
ant Mayor and Council for appropriate action. Snyder- 
Westerlind Corp. v. Mayor and Council of Atlantic High- 
lands. App. Div. eA cn oe ete : Ors 663 

Where the only position on the-ballot was that of council- 
man-at-large, 9,484 persons were recorded on the public 
counters and absentee ballots, and the two highest candi- 
dates received 3,788 and 3,720 votes respectively, neither of 
them can be said to have garnered a majority pursuant to 
N.J.S.A. 40:69A-160(d) and a runoff election is ordered. 
Greenberg v. Martini. Law Div. . 705 

Since N.J.S.A. 40:63-87 limits participation of a munici- 
pality in the actions of a joint meeting for the construction 
and maintenance of a sewage disposal system to members 
of the borough council, a member of the council is not dis- 
qualified from voting for himself as representative to the 
joint meeting, Skarbnik v. Spina agreed with; Hazlet v. 
Morales distinguished, since N.J.S.A. 40:144-5 permits 
rather than requires, members of the governing board to 
be appointed by that board to a municipal sewerage au- 
thority. Kurz v. Genova. App. Div. . 774 

The statutery grant of authority to municipalities under 
N.J.S.A. 40:694-29 to fix the compensation of their em- 
ployees is broad enough to include payment for unused 
sick leave in the form of additional compensation upon 
retirement. City of Camden v. Dicks. Law Div. ........ 854 

_ The State has preempted the entire electrical contracting 
licensing area, and N.J.S.A. 45:5A-18(n), which exempts 
from electrical licensing requirements work performed by 
a person on a dwelling occupied solely as a residence for 
himself or his immediate family, renders unenforceable an 
ordinance requiring rejection of an application to do such 
electrical work by anyone not a licensed electrician. City 
Covncil of the City of Elizabeth v. Naturile. Law Div. 928 


The State has not preempted the plumbing field, and a 
municipality may examine and license those who seek to 
engage in the master plumber business and have not se- 
cured a State license; however, this does not apply to a 
person seeking to do plumbing work on a dwelling occupied 
solely as a residence for himself or his immediate family 
and municipality must, upon filing and approval, issue a 
permit for the work. City Council of the City of Elizabeth 
Vv. Nature: Taw Pie 5... oct is eee ec es oni 928 

Although N.J.S.A. 40A:12-5(a) and (c), dealing with the 
acquisition and disposal of real property, require that 
municipal action take the form of an ordinance, subsec- 
tion (b), treating of conversion from one use to another, 
sets forth no formal requirement as to how the municipality 
shall proceed, and the legislative intent to forego the re- 
quirement of an ordinance is clear. Twp. of Millburn v. Pitt. 
Supreme Ct. TL In Ieee terey Ca Eee 

The uniform assessment of all properties at 100% of their 
true value as determined by the 1968 revaluation here con- 
stituted a common level for purposes of meeting a dis- 
crimination appeal, and the taxpayer, who seeks a reduc- 
tion of an assessment below true value, has not proven 
that his share of the total tax burden substantially exceeds 
the share allocated to others generally. Tri-Terminal Corp. 
v. Borough of Edgewater. Supreme Ct. .... ca ae 

The purpose of a performance guarantee is to assure the 
installation of required improvements; nothing in N.J.S.A. 
40:55-1.22 or the terms of the performance bond here sug- 
gests that it was designed to insure the municipality against 
liability for its negligence in connection with the installa- 
tion of such improvements. Twp. of Wyckoff v. Sarna. 
U3) 0s, 107\%7,, eee ere ane aoe een arene Ina . 1002 

Since the 63 acres of vacant land here were acquired by 
the non-profit corporation four years after the land contain- 
ing the buildings, they are not exempt from real property 
taxes. Boys’ Club of Clifton, Inc. v. Twp. of Jefferson. 
App. Div. ... bers 1063 


NAME CHANGE 

The trial judges here abused their discretion in refusing 
changes of name to plaintiffs when granting them di- 
vorces; the courts are precluded from engrafting onto 
N.J.S.A. 24:34-21 a new exception (that is, concern for 
detriment to minor children), to a divorced wife’s common 
law right to resume her maiden name. Egner v. Egner. 
Tei 10s 5 GE UEP Ay Spee tree eee ny eer ae 401 

If a woman on marriage does not retain her maiden 
name, she legally adopts her husband’s surname by repute, 
consistent with the common law right to adopt any name 
as one’s legal name without a court proceeding. In re the 
application of Bonnie Lee Daniels Lawrence. App. Div. 401 

In circumstances such as here, where there is no fraud- 
ulent or criminal purpose and the husband consents to his 
wife’s resumption of her maiden name, the denial of plain- 
tiff’s application was without warrant under N.J.S.A. 
2A:52-1 or common law, and thus an abuse of the trial 
judge’s discretion. In re the application of Bonnie Lee 
Daniels Lawrence. App. Div. ...................... .. 401 


Where a five-year-old child’s mother petitions the court to 
change her son’s surname to that of her second husband, 
and the first husband objects and shows that he has in no 
way abandoned his son or otherwise been guilty of any 
misconduct toward him, and the record reveals no basis for 
the petitioner’s claim of psychological harm to the child if 
the application is not granted, there is no sound basis to 
conclude that any tampering with the realities—that the 
child’s present name represents his identity, his paternity, 
and a remaining bond with the father—would advance the 
best interests of the child, and the application must there- 
fore be denied. In re Lone. Hudson Cty. Ct. ........... 537 


NEGLIGENCE 


When one is confronted with an emergency and must 
make a speedy decision based on impulse on instinct gained 
from experience, he may be absolved from liability even 
if a wiser course might have been selected if time had per- 
mitted due deliberation. Viruet v. Sylvester. App. Div. 176 

A green light does not confer on a driver favored with it 
an unqualified right to proceed; the fundamental obligation 
of using due and reasonable care under the circumstances 
persists, and a jury may not absolve him completely from 
any duty of observation. Rekiec v. Zizio. App. Div. ... 216 

Where the unsafe condition (unmarked glass panels 
alongside glass doors in an apartment building) continued 
to exist during the nine years between the date the former 
owner transferred title and the date of the accident, the 
former owner is not liable for physical harm caused by 
the defective condition. O’Connor v. Altus. Supreme Ct. 321 

The test under N.J.S.A. 18A:20-35, in force at the time of 
the accident here on school grounds although since re- 
pealed, is not what negligence caused the injury but 
whether the injury arose from the use of the property, and 
recovery against the Board of Education here is therefore 
barred; the judgment is affirmed substantially for the 
reasons expressed by the Appellate Division in its majority 
opinion. Dobbins et al v. Bd. of Education of Henry Hudson 
Regional School. Supreme Ct.............. 329 

A telephone company is not a free agent but must con- 
form to the dictates of local ordinances with respect to the 
location of its utility poles and the duty imposed is to pro- 
vide for the usual and ordinary risks of travel, not to 
guard against extraordinary exigencies created when a 
vehicle leaves the roadway out of control, as here. Oram 
v. N.J. Bell Telephone Co. App. Div. ; wien > OOO 

The State may sue for compensatory Camages, as well as 
injunctive relief, for the negligent destruction of fish. State 
v. Jersey Central Power & Light Co. App. Div. 407 

Where an unconscious patient was injured during sur- 
gery by an instrument that broke, it was apparent that at 
least one of the named defendants was liable for his injury; 
since defendants had engaged in conduct that activated 
legal obligations by each of them to plaintiff, the jury 
should have been instructed that the failure of any de- 
fendant to prove his nonculpability would trigger liability 
and that at least one would be liable. Anderson v. Somberg. 
Supreme Ct. .......... PO Ee re eee 
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Where an unconscious or helpless patient suffers an ad- 
mitted mishap not reasonably foreseeable and unrelated 
to the scope of the surgery, those who had custody of the 
patient, and who owed him a duty of care as to medical 
treatment, or not to furnish a defective instrument for use 
in such treatment, must prove their nonculpability or risk 
liability. Anderson v. Somberg. Supreme Ct. 449 

Where plaintiff suffered injuries while unconscious dur- 
ing surgery, the jury should be instructed that the occur- 
rence itself here indicates liability on the part of one or 
more of the defendants and that the burden shifts to them 
to come forward with explanatory evidence, as they are 
most likely to possess knowledge of the cause of the 
accident. Anderson v. Somberg. App. Div. 455 

Where a “minor” or ‘‘infant’”” who has not reached the 
legal age of majority engages in an activity normally un- 
dertaken by adults, here, skiing, he should be held-to the 
standard of adult skill, knowledge and competence, without 
allowance for his immaturity; the failure here to so charge 
was plain error. Goss v. Allen. App. Div. : 537 

There being no method for detecting the presence of 
trichinae in raw pork, the failure to detect cannot comprise 
negligence. Hollinger v. Shoppers Paradise of New Jersey, 
Inc. Law Div. .. “9 599 

Where there was absolutely no proof presented that the 
railroad crossing on which plaintiff’s decedent was killed 
was a public one, it was reversible error for the trial court 
to permit the jury to consider the statutory regulations and 
railroad operating rules that apply only to public crossings; 
held, on facts, that the evidence was insufficient to permit 
a finding of willful and wanton negligence. Affirmed, — 
N.J. — (1975). Acken v. Campbell. App. Div. 658 

The erroneous intrusion here of the concept of statutory 
responsibility of defendant railroad at a public crossing 
tainted the entire jury finding on negligence, and as to 
both defendants; since there was quite a substantial case 
for the proposition that decedent was contributorily negli- 
gent, a retrial] of the issue of defendants’ negligence re- 
quires a reappraisal of the negligence of all parties in- 
volved. Acken v. Campbell. Supreme Ct. 659 

Employee of pool company here had a duty to plaintiffs, 
who contracted for a pool to be built on their property, 
to exercise reasonable care in the preparation and filing 
of the applications for the necessary building and zoning 
permits and it was for the jury to determine whether he 
should have recognized and foreseen an unreasonable risk 
or likelihood of harm by his failure to verify the truth 
and accuracy of the information. Davi v. Cabana Pools, 
Inc. App. Div. ap ON Aas 800 

A fair reading of the entire charge discloses that the trial 
judge did not limit or restrict the manufacturer’s duty to 
warn to the theory of liability based on negligence, and 
that it applied to all theories of liability on which plaintiffs 
based their claims against automobile manufacturer for 
allegedly improper design of push button gear selection 
system; the trial court erred in setting aside the jury ver- 
dict in favor of the manufacturer and granting a new trial 
as to the manufacturer’s liability. Kuhner v. Marlyn Manor, 
Inc. App. Div. wi ; 839 

A residential tenant can recover damages from his lard- 
lord upon proper proof that the latter unreasonably en- 
hanced the risk of loss due to theft by failing to supply 
adequate locks to safeguard the tenant’s premises after 
suitable notice of the defect. Braitman v. Overlook Terrace 
Corp. Supreme Ct. erie 921 





NO-FAULT 
The exemption from tort liability afforded in N.J.S.A. 
39:6A-8 is one that plaintiffs do not have to negate, but de- 
fendant must prove. Fennell v. Ferreira. Law Div. .... 375 
There is no basis in the No-Fault law mandating any sub- 
stantial change in the law of damages, or warranting re- 
moval from consideration by the fact-finder of the usual 
damage elements regarding future medical treatments. 
Pitti v. Astegher. Law Div. aa ee 432 
Passenger in a New Jersey vehicle insured in New Jer- 
sey is entitled to unlimited coverage for medical expenses 
under P.I.P. endorsement notwithstanding that the no-fault 
law of New York, where the accident occurred, limits such 
recovery to $50,000. Cirelli v. The Ohio Casualty Ins. Co. 
Law Div. 542 
Provision in P.I.P. endorsement of insurance policy is- 
sued under New Jersey’s no-fault law granting carrier sub- 
rogation rights upon any recovery from a tortfeasor is un- 
enforceable except to the extent that suit in another juris- 
diction that does not preclude evidence of medical ex- 
penses results in the recovery of medical expenses. Cirelli 
v. The Ohio Casualty Ins. Co. Law Div. 542 
From an objective, empirical viewpoint, the appearance, 
coloration and size of plaintiff’s scars here are undisputed 
matters of fact; the case is thus ripe for summary judg- 
ment on whether they constitute permanent, significant 
disfigurement under N.J.S.A. 39:6A-8 and plaintiff's con- 
stitutional right to a trial by jury is not abrogated by the 
couri’s decision on the motion. Falcone v. Branker. Law 
Div. 784 
To constitute ‘“‘permanent significant disfigurement” the 
disfigurement must be more than a trifling mark discover- 
able on close inspection and must substantially detract 
from the person’s appearance; here, while the plaintiff has 
suffered scarring that may be permanent, it is not of the 
significant nature needed to override the tort exemption 


of N.J.S.A. 39:6A-8. Falcone v. Branker. Law Div. 784 
The proper procedure here, where defendants moved for 
summary judgment asserting the tort exemption of N_J. 


S.A. 39:6A-8, is to bring plaintiff, who is the bearer of facts 
upon which the motion must be decided, before the court 
by subpoena; R. 4:67-5, which applies only to summary 
actions brought pursuant to statute or the Rules of Court, 
is an inappropriate vehicle for procedurally resolving the 
issue of whether plaintiff’s scars constitute permanent sig- 
nificant disfigurement. Falcone v. Branker. Law Div. . 784 

The X-ray expense here was incurred for diagnostic pur- 
poses; it was not used therapeutically and its exclusion is 
mandated by the plain language of the No-Fault statute. 
Emma v. Romano. Law Div. 943 
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No-Fault, Cont’d 

Where a carrier pays PIP benefits to a passenger in its 
assured’s automobile, its subrogation rights against the 
tortfeasor’s carrier during the viable period of the subro- 
gation feature of the no-fault statute are limited by the 
amount of liability of the tortfeasor’s policy. Pennsylvania 
Manufacturers’ Ass’n Ins. Co. v. Government Employees 
Ins. Co. (GEICO). App. Div. a: : 1019 

An injured party’s recovery for pain, suffering and dis- 
ability cannot be diminished by any subrogation claim and, 
if the liability coverage of the tortfeasor’s carrier 1s ex- 
hausted by satisfaction of the injured person’s claim, not 
only is it relieved of responsibility to the carrier responsible 
for PIP payments, but that carrier has no avenue of sub- 
rogation recovery. Pennsylvania Manufacturers’ Ass’n Ins. 
Co. v. Government Employees Ins. Co. (GEICO). App. 
Div. , 1019 

Nowhere does the statute provide that one in violation of 
the New Jersey Automobile Reparation Reforms Act should 
be precluded from claiming benefits under this Act; plain- 
tiff’s decedent, a pedestrian whose own automobile was not 
insured, is entitled to section 4 benefits but not the optional 
benefits provided by section 10. Ortiz v. Safeco Ins. Co. 
Law Div. 1022 


NOISE 

The anti-noise ordinance of the Village of South Orange 
should be construed as prohibiting ‘‘loud and unnecessary” 
noises, i.e., those which are unreasonable in the circum- 
stances, and, as so construed, it is not unconstitutional for 
vagueness. State v. Holland. App. Div. 199 


NON-PROFIT CORPORATIONS 

Since the 63 acres of vacant land here were acquired by 
the non-profit corporation four years after the land contain- 
ing the buildings, they are not exempt from real property 
taxes. Boys’ Club of Clifton, Inc. v. Twp. of Jefferson. 
App. Div. 1063 


NOTICE 
The filing of a complaint does not serve as notice of claim 
under N.J.S.A. 59:8-8, since one of the purposes of that sec- 
tion is to encourage settlement of claims against public 
entities without litigation. Reale v. Twp. of Wayne. Law 
Div. .. 200 
A parent’s claim for consequential damages under the 
Tort Claims Act is barred by failure to comply with the 
provisions of N.J.S.A. 59:8-8 notwithstanding that the in- 
jured infant’s claim is not barred. Reale v. Twp. of Wayne. 
Law Div. + oe 
The filing of a notice of claim under the New Jersey Tort 
Claims Act here, eleven months after the accident, is 
allowed, since sufficient reasons were shown for not filing 
within the 90-day period after accrual of the claim and the 
public entities will not be prejudiced. Wade v. New Jersey 
Turnpike Authority. Law Div. 201 
N.J.S.A. 59:8-8 expressly preserves an infant plaintiff's 
right to file a notice of claim throughout the period of her 
minority and a parent’s derivative claim attaches to the 
infant’s claim and is accordingly preserved so long as it is 
asserted at the same time that the infant brings her claim; 
motions of infant plaintiff and her father to file notices of 
claims with the defendant board of education in excess of 
two years after the accident granted. Vedutis v. Tesi. Law 
Div. . 809 
The incapacity of plaintiff, a quadriplegic, was sufficient 
reason for his failure to file a notice of claim under the 
Tort Claims Act within the 90-day period here. Marino v. 
Union City. Law Div. 928 
Neither N.J.S.A. 29:18-61.1(e) nor the lease requires that 
notice to cease be part of the termination notice; the prior 
written notice to cease violating the anti-pet provision that 
was given here complies with the statute and the lease, and 
the covenant forbidding dogs in the leased apartment is 
reasonable within the meaning of the dispossess provisions 
of the statute. Housing Auth. of Atlantic City v. Coppock. 
App. Div. 960 
The parent has the same period of time in which to file a 
notice of claim under the Tort Claims Act as the infant. 
Rost v. Fairlawn Bd. of Ed. App. Div. 1057 


OATHS 

The party propounding interrogatories is entitled to have 
answers furnished in a form that will permit their use at 
trial as affirmative evidence, or for impeaching or con- 
tradicting a party witness, and R. 4:17-4(a) does not allow 
a party to supply answers that refer generally to deposition 
transcripts. Seiden v. Allen. Chan. Div. 688 

The oath or certification affixed to answers to interroga- 
tories must conform to the requirements of R. 1:4-4(b), 
which inferentially mandates that it must affirm the truth 
of the answers supplied on the basis of personal knowledge 
and not on the basis of hearsay; if an answeror wishes to 
supply information not based upon his personal knowledge, 
he may do so by identifying it as being supplied by others 
whom he names. Seiden v. Allen. Chan. Div. 688 


OBJECTIONS 

If a party objects to an adverse ruling consequent upon a 
voir dire to test the admissibility of proferred evidence, he 
must set forth the precise grounds for his objection if he 
is to avoid the necessity for reliance on plain error; the 
duty to sort through the advocacy of inquiry of witnesses to 
speculate as to the precise defenses being framed, especial- 
ly when a simple statement by counsel will suffice, will not 
be imposed on a judge. State v. Melton. App. Div. 960 


OFF-SITE IMPROVEMENTS 

N.J.S.A. 40:55-1.21, by necessary implication, empowers 
a planning agency to condition subdivision approval on off- 
site improvements made necessary by reason of the sub- 
division’s effect on lands other than the subdivision prop- 
erty. Divan Builders, Inc. v. Planning Bd. of the Twp. of 
Wayne. Supreme Ct. ef 

Where the need for the off-site improvement is created 
by the proposed subdivision, the municipality may require 
the subdivider to pay the difference between the cost of the 





improvement and the total amount by which all properties 
served thereby, including the subdivision, have been spe- 
cifically benefitted by the improvement. Divan Builders, 
Inc. v. Planning Bd. of the Twp. of Wayne. Supreme Ct. 297 


OSHA 

The Occupational Safety & Health Act is so broad and 
sweeping as to encompass the entire gamut of migrant 
worker protection in the field of inspection and minimum 
standards of housing quarters and, except where out-of- 
state workers are recruited through the interstate clear- 
ance system under the Wagner-Peyser Act, the State has 
neither the authority nor the obligation to make pre- 
occupancy inspections of farm labor camps. Five Migrant 
Farmworkers v. Hoffman. Law Div. ................... 961 


PAROLE 
The exclusive method for review of an action or inaction 
of the State Parole Board, an administrative agency, is by 
direct appeal to the Appellate Division; a motion for a 
writ of habeas corpus in the Law Division, challenging the 
Parole Board’s action or inaction, should be dismissed. 
Johnson v. N.J. State Parole Bd. App. Div. ........ .. 134 
Here, parole was properly revoked; close compliance 
with the Morrissey requirements in parole revocation pro- 
ceedings is now expected. Johnson v. New Jersey State 
PAO MONRO sos conics non wo ore ve ween sacs owes 134 
A petition for post-conviction relief cannot be pursued 
when the objective is to review the action or inaction of a 
state administrative agency, the Parole Board, since the 
exclusive method for review is by direct appeal to the 
Appellate Division. N.J. State Parole Bd. v. McNair. App. 
Div. ‘ oe Ae te Gin Gee eee iia aint eens 135 
Here, the revocation of parole was in accord with pre- 
Morrissey requirements; Morrissey has prospective appli- 
cation only. New Jersey State Parole Bd. v. McNair. 
USSU, DUA Sean aero 
Administrative due process requires that the report of 
the hearing officer who conducts a final parole revocation 
hearing be made available to the parolee and that he be 
given an opportunity to correct any mistakes that may 
appear in the report. Underwood v. New Jersey State 
PR RONG ss os isk Sew mice ann seen an eee 136 
Report Of The Special Study Committee On Parole Re- 
form Of The New Jersey Association On Correction, by 
SS Cea ees mere eee 257 
The term “penitentiary” as used in N.J.S.A. 30:4-123.35 
construed to include the term ‘‘workhouse”’ so as to make 
parole eligibility available to county workhouse inmates 
on the same conditions as county penitentiary inmates. 
Davis v. Heil. App. Div. 265 
The State Parole Board’s application of N.J.S.A. 30:4- 
123.10 found to be violative of the equal protection clause 
insofar as it denies inmates of county institutions serving 
consecutive sentences of more than one year any right to 
aggregation of such sentences for the purpose of deter- 
mining parole eligibility while extending that opportunity 
to similarly sentenced prisoners in state institutions. Davis 
v. Heil. App. Div. : ... 265 
To atiempt to use the defendant’s in-custody statement 
to his parole officer as to his whereabouts on the date of 
the armed robbery he was charged with committing at his 
subsequent trial implicated his constitutional rights and 
would require a showing that he had first been advised of 
such rights under Miranda and had knowingly and volun- 
tarily waived them. State v. Davis. Supreme Ct. ...... 456 
Reasonable cause to believe that a parolee has commit- 
ted a criminal offense may only serve as a basis, after a 
preliminary hearing, for ordering a final revocation hear- 
ing and not as a basis for revoking the parole after that 
final hearing, which must lead to a final evaluation of any 
contested relevant facts and whether they warrant revo- 
cation. White v. N.J. State Parole Board. App. Div. . 927 
Absent a full hearing and record, it is preferable not to 
decide whether, if a defendant on parole is arrested for an 
offense committed while on parole and while so heid is 
declared delinquent on parole for that offense, his subse- 
quent confinement until sentence is creditable to the term 
owing on the original sentence or the credit runs rather 
against the sentence on the subsequent conviction; re- 
manded. State v. Bryant. Supreme Ct. ... ; 984 


PARTNERSHIPS 

A spouse’s partnership interest in a professional part- 
nership is an asset qualifying for equitable distribution. 
Stern y. Stern: Supreme Ct. ........... 02s. esse 153 

In valuing an interest in a professional partnership for 
purposes of equitable distribution, the formula used in the 
partnership agreement for determining the amount pay- 
able upon the partner’s death may be treated as establish- 
ing the presumptive value of the interest. Stern v. Stern. 
Supreme Ct. Pet AS 153 

A provision in a lawyer’s partnership agreement restrict- 
ing partners, upon termination, from representing ‘‘a 
client designated as that of another partner’’ for a period 
of time has the effect of restricting those clients in their 
unlimited choice of counsel and is void as against public 
policy. Dwyer v. Jung. Chan. Div. .................... 425 


PENALTIES 

Where respondents, working as port watchmen for the 
Waterfront Commission, falsified the work records of one’s 
son-in-law, based on which he received $444.50 for work he 
did not perform, this demonstrated that they were lacking 
in good character and integrity; to require honesty as a 
condition of employment from those engaged in the sensi- 
tive work of safeguarding property on the piers is essential 
and the penalty of revoking respondents’ licenses was not 
unduly severe. Knoble et al v. Waterfront Comm’n of N.Y. 
Harbor. Supreme Ct. .... SG PE et Visine Fy 553 


PENSIONS 

A pension benefit to a member of the Legislature is a 
permissible form of deferred compensation within the in- 
tendment of Art. IV, § 4, Par. 7 of the New Jersey Constitu- 
tion. The provisions of the Legislative Pension Act of 1972 
are unconstitutional under Art. IV § 4, Par. 8 of the New 





Jersey Constitution insofar as the Act specifies an effective 
date prior to the legislative year following the next general 
election for members of the General Assembly. Attorney 
General’s Formal Opinion No. 12 - 1974 .............. 32 


Retirement applications should be processed promptly 
and with due diligence; where the board of trustees of the 
Division of Public Employees Retirement System had 
knowledge of applicant’s terminal illness and the drastic 
effect of the 30-day period in N.J.S.A. 43:15A-50 and there 
was an administrative lag of two months and twenty days, 
it did not act with reasonable dispatch and petitioner is 
entitled to receive the benefits provided in Option 1. In re 
Charles Vaccaro, deceased. App. Div. .................. 48 

Professional Corporations: A Reappraisal, by Martin R. 
Goodman and William T. Knox IV .............. 65 and 90 


When an eligible member retires from his employment 
and ceases to be an active member of the Union, his vested 
rights in the pension fund cannot be diminished or de- 
stroyed; by the same token, such vested pension rights 
constitute the full measure of any member’s entitlement 
and the trustees of the pension fund here did not have a 
duty to equalize plaintiffs’ pension benefits with those of the 
active membership. Thompson v. Sheet Metal Workers 
asocal Union: 4798; Chan MI. co. s ssi agcece cares 0 309 

The presentation of the indictment, if that is the reason 
for the proposed action, was a sufficient prima facie basis 
for the suspension of plaintiff’s pension where the indict- 
ment on its face charged offenses which, if true, would 
denote dishonorable service prior to retirement; although 
N.J.S.A. 43:15A-6 et seq. does not by its terms make honor- 
able service a condition precedent to the grant of a pension 
to a public employee, it is settled law that such require- 
ment is implicit therein. Mount v. Trustees of the Public 
Employees’ Retirement System of the State of N.J. App. 
1 RMR ea acoso ne ene 353 

A covered public employee who is in receipt of an ordin- 
ary work-connected disability retirement pension may 
choose whether he wishes to obtain workmen’s compensa- 
tion, thereby reducing his pension award. Leoni v. Twp. of 
RARISDPANEIITD WANDID NOI 6 odo. 2io 2. dic aloes aide’: She nine 561 

Retroactive salary increases in collective negotiations 
agreements effective after retirement or death of an indi- 
vidual employee are creditable for calculation of retire- 
ment allowances, dependency pensions, and insurance 
death benefits provided by State administered retirement 
systems. Attorney General’s Formal Opinion No. 8 - 
LE A is, Ce IRR SA MPT es fe nee : 645 

It would be essentially unjust to permit the receiver 
for Hudson County Employee’s Pension Commission to 
reopen those cases in which the pensioner made his appli- 
cation in the good faith belief that he met the statutory 
requirement for entitlement and subsequently relied upon 
the pension award; procedure and standards for recon- 
sideration of pension awards set forth. Skulski v. Nolan. 
PRUMIINOMUL, acer Aco civ in cacy sonalguudo te acthak - 13 

Until the Legislature speaks, it is appropriate to resort 
to workmen’s compensation concepts in resolving issues of 
work relation under N.J.S.A. 43:10-4. Skulski v. Nolan. 
Supreme Ct. nf rs int, AL et NIRS SO es IEE Serf ls 

A public employer is not liable for employee pension con- 
tributions and an employee is not entitled to service credit 
in a retirement system for any period of military service 
entered into after August 1, 1974. Attorney General’s For- 
mal Opinion No. 9 - 1975 .................. > 728 

Where fireman sustained his injury while doing his usual 
work in the usual way, rather than as the result of an un- 
designed, unexpected or unusual event, he is not entitled 
to an accidental disability pension. Conklin v. Bd. of Trus- 
tees of Police & Firemen’s Retirement System, Div. of 
Pensions. App. Div. : fos doe he ght : 743 

N.J.S.A. 34:15-43 bars the receipt of workmen’s com- 
pensation by a retired employee who is receiving ordinary 
disability pension benefits where the underlying disability 
is the same for which workmen’s compensation is claimed. 
Conklin v. Bd. of Trustees of Police & Firemen’s Retire- 
ment System, Div. of Pensions. App. Div. so 

The 1971 amendment of the pension statute was not in- 
tended to permit the recovery of workmen’s compensation 
to be applied as a credit against the receipt of pension 
benefits; Leoni v. Twp. of Hamilton differed from. Conklin 
v. Bd. of Trustees of Police & Firemen’s Retirement Sys- 
tem, Div. of Pensions. App. Div. ........ NSE 743 

Here, unlike in Pellegrino, the pension plan of which 
plaintiff-husband is a member is noncontributory and con- 
sequently he has no right of withdrawal; full compliance 
with certain eligibility requirements are conditions prece- 
dent to any right to retirement income and this future right 
is not subject to equitable distribution. White v. White. 


AC OSs 71 2 eR a ree eee reer 1006 


PERFORMANCE BONDS 

The purpose of a performance guarantee is to assure the 
installation of required improvements; nothing in N.J.S.A. 
40:55-1.22 or the terms of the performance bond here sug- 
gests that it was designed to insure the municipality against 
liability for its negligence in connection with the installa- 
tion of such improvements. Twp. of Wyckoff v. Sarna. 
App. Div. aR i Ne ie 1002 


PHYSICIANS 

N.J.S.A. 2A:84-22.1 et seq. creates a statutory privilege 
against disclosure of confidential communications between 
a physician and his patient, including information obtained 
by an examination of the patient, where reasonably be- 
lieved to be necessary or helpful to diagnosis or treatment; 
the blood test results here plainly fall within the privilege, 
and none of the statutory exceptions apply. State v. Ama- 
niera. Middlesex County Ct. ...................0.0..... 392 

Where the incompetent patient, although comatose and 
in a persistent vegetative state, is by legal and medical 
definition alive, where none of the doctors testified that 
there was no hope for recovery, and where her treating 
physicians are unwilling to remove her from a life-sustain- 
ing respirator, the determination whether she be removed 
from it is left to the treating physicians as a medical de- 
cision, not a judicial one; it may be concurred in by the 
parents but not governed by them. In re Karen Quinlan. 
CULTS. LCP Re car NORE A Se A yn at 1033 
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PLANNING 
N.J.S.A. 40:55-1.21, by necessary implication, empowers 
a planning agency to condition subdivision approval on 
off-site improvements made necessary by reason of the 
subdivision’s effect on lands other than the subdivision 
property. Divan Builders, Inc. v. Planning Bd. of the Twp. 
of Wayne. Supreme Ct. ................... es eee ences 297 
Where the need for the off-site improvement is created 
by the proposed subdivision, the municipality may require 
the subdivider to pay the difference between the cost of the 
improvement and the total amount by which all properties 
served thereby, including the subdivision, have been spe- 
cifically benefitted by the improvement. Divan Builders, 
Inc. v. Planning Bd. of the Twp. of Wayne. Supreme Ct. 297 
Site plans do not involve the zoning considerations in- 
herent in the determination of use variance applications 
and the obtaining of site plan approval cannot be made a 
condition precedent to the consideration and determination 
of an application for a use variance by the board of adjust- 
ment or the governing body. Bederson v. Twp. of Ocean. 
AT DW ice seis ae ois tiers enegiris ean wie asia aistatela clas oho 518 
A developer may not be compelled to dedicate lands for 
street widening purposes as a condition for site plan ap- 
proval unless there is a rational nexus between the pro- 
posed use and the street widening, and such compulsory 
dedication must be for specific and presently contemplated 
immediate improvements, not for the purpose of ‘‘bank- 
ing” the land for possible future use. 181 Incorporated v. 
Salem County Planning Bd. Law Div. ................ 535 


PLEAS 

Innocence or guilt is a relevant consideration and, all else 
being equal, there is no reason why one who is admittedly 
guilty of the crime charged, and cannot suggest any de- 
fense that will be of avail to him, should be granted his 
motion to withdraw his plea, here, non vult to murder, 
when he changes his mind. State v. Johnson. App. Div. 88 

Where the trial judge is dissatisfied with a proposed plea 
bargain, for whatever reason, he must not impose a heav- 
ier sentence than that bargained for but must advise de- 


fendant of his right to withdraw his guilty plea. State v. 
NTE RECN cy COG) 0S dae orto a eget 135 
U.S. v. Hawthorne. 3rd Circuit ..................... 163 


The terms and conditions of a plea bargain must be 
meticulously carried out, and the sentence here must be 
reviewed by the trial judge in the light of the prosecutor’s 
promised recommendation. State v. Jones. Supreme Ct. 215 

The imposition of the consecutive indeterminate terms 
here was not manifestly excessive; if there was an under- 
standing that the prosecutor would recommend concurrent 
sentences, such a recommendation is not binding on the 

J 


sentencing judge in any event. (Reversed, — NJ. — 
(1975)). State v. Jones. App. Div. ..................... 215 
U.S. v. Dixon. Third Circuit ......................... 224 


Although the trial judge failed, when taking defendant’s 
plea, to comply with the mandate that he first determine 
that there was a factual basis for it, there is no showing of 
manifest injustice; the error, though plain and not to be 
condoned, is not here ground for reversal. State v. Fisher. 
Me ccf cic Sa oi cla tu arans aN goa dete oe 238 


Appellate review of a sentence imposed pursuant to a 
plea bargain is proper; if an appellate court finds that a 
sentence is excessive it has the power and obligation to 
revise it, although the presumed reasonableness of a bar- 
gained sentence should ordinarily be deferred to. State v. 
PINKS), SUPBCMO 10s ions aos ashe eeedadoins oe aches eb os 282 

Due regard for defendant’s constitutional rights requires 
that all of the terms of the negotiated plea be fully met if 
the plea is to stand, but the State cannot insist that a par- 
ticular sentence, even though negotiated, be imposed. State 
v. Spinks. Supreme Ct. .........................0... .. 282 

Where, as here, a plea has been entered truthfully, 
voluntarily and understandingly pursuant to a plea bar- 
gain, and the requirements of R. 3:9-2 have been met, a 
trial judge has every reason to indulge in skepticism with 
respect to newly asserted defenses, particularly if they are 
factually unclothed; the judge here was correct in not 
allowing a withdrawal of the plea before sentencing be- 
cause of defendant’s newly contrived ‘defense’ of tem- 
porary insanity. State v. Phillips. App. Div. .......... 539 

There is nothing unfair in requiring one who has clearly 
admitted his guilt to a felony murder to serve a sentence 
he not only knew would probably be imposed as a result 
of his non-vult plea, but which he affirmatively bargained 
for here, where all participants to the plea had been 
unaware that the armed robbery conviction would merge 
in the murder conviction and that, consequently, defendant 
could not be sentenced, as he feared, to consecutive terms 
of life imprisonment and a custodial term for the armed 
robbery charge. State v. Nichols. App. Div. 884 

While, as a matter of judicial policy, a defendant will 
be permitted to bring a timely appeal from a conviction 
notwithstanding his agreement by plea bargain not to 
appeal, he may not bring an appeal out of time, as there 
is no basis for post-conviction relief in the mere inclusion 
in a plea agreement, under circumstances free from coer- 
cion or undue pressure upon the defendant, of an agree- 
ment not to appeal a conviction. State v. Gibson. Supreme 
Ct 


is cause of action for post-conviction relief because of the 
inclusion in a plea bargain of an agreement by defendant 
not to appeal a collateral conviction, using the criteria of 
legality set forth in State v. Gibson; remanded. State v. 
Bryant: Supreme: Cb, . << aie. eee ees cen cece .. 984 
POLICE OFFICERS 

A police officer who breaks into a locked shack and steals 
personal property therefrom is guilty of blatant misconduct 
irrespective of a violation of any particular regulation or 
rule. Sabia v. City of Elizabeth. App. Div. ............ 200 

Organizations or associations of law enforcement officers 
are prohibited by N.J.S. 2A:170-20 et seq. from soliciting 
funds for ‘‘ad books” or any other form of advertising. 
Attorney General’s Formal Opinion No. 16 - 1974 ...... 230 

Organizations or associations of law enforcement officers 
may only solicit funds pursuant to N.J.S. 2A:170-20 on a 





person-to-person basis, solicitation by the use of the mails, 
telephone or any other non face-to-face basis is prohibited 
by N.J.S. 2A:170-20 et seq. Attorney General’s Formal 
ODEN NO NG 1008 os oo clotdie x ov cine acicirnenen sone 230 


Funds may only be solicited pursuant to N.J.S. 2A:170-20 
by members of law enforcement organizations or associa- 
tions within the jurisdiction wherein such member is em- 
ployed or was retired as a law enforcement officer. At- 
torney General’s Formal Opinion No. 16 - 1974 ........ 230 


The doctrine of estoppel should not be used as a shield 
to insulate a public officer from the consequences of his 
testimony before a grand jury, at least for its use in a civil 
proceeding before his public employer conducted for the 
purpose of determining whether he has violated his trust 
and his fitness to continue in office. Young v. City of Pater- 
GOT A NG ecco ois 0 oe ee RI wh cee orga ee cana 2 272 

N.J.S.A. 2A:81-17.3 contemplates that a person given im- 
munity pursuant thereto would not thereby be immunized 
in connection with a civil departmental hearing pertaining 
to or involving the offense which was the subject matter of 


The Civil Service examination for appointment as a per- 
manent policeman serves a legitimate purpose and is not 
an “artificial barrier’ restricting employment opportuni- 
ties for the disadvantaged prohibited by the Emergency 
Employment Act of 1971. DeLarmi v. The Borough of 
FROrtHees Amp DiVi ie. onc c ace par cdse ent 4 teed ota ne . 368 

An instruction that one who jostles a police officer in the 
course of resisting arrest may be found guilty of committing 
an assault upon a police officer, since the unlawful intent is 
implicit in the wrongful act, is proper. State v. Moriarty. 

479 


home telephone involves daily departmental operations 
and is a valid administrative rule; however, the rule re- 
quiring police officers to pay their just debts does not 
involve the routine and regular administration of the de- 
partment and must be promulgated by ordinance, not 
issued by resolution. Rusignuolo v. Orechio. App. Div. 495 
The Attorney General’s opinion that N.J.S.A. 2A:170-20 
permits only face-to-face solicitations by members of law 
enforcement agencies is correct; the municipal ordinance 
here permitting only solicitation by mail is in utter con- 
flict with the statute, and must fall. Summit Policemen’s 
Benevolent Ass’n v. State of New Jersey. Law Div. .... 497 
Under the Tort Claims Act, a public entity may be liable 
for injury resulting from an act or omission of its em- 
ployee within the scope of the employment, notwithstand- 
ing that a suit against the employee may be barred by 
reason of interspousal immunity; here, wife of defendant 
borough’s policeman who was accidentally shot by him 
may maintain suit against defendant even if immunity 
exists as to her husband. Steward v. Boro of Magnolia. 
7.17 01/1 0) 2 SRR eo ROD Ree emcee asics OE 
N.J.S.A. 59:2-2 holds a public entity clearly liable for 
acts or omissions of a low-level discretionary or ministerial 
nature; once clear warning of a threat to take life was 
received by the police, they had a ministerial duty to 
investigate, and a jury may find liability on the part of 
the public entity for omission to so investigate; alternative- 
ly, the decision not to investigate may be found to have 
been a palpably unreasonable exercise of low-level dis- 
cretion. Wuethrich v. Delia. Law Div. .. ... 643 
Indemnification of assured by liability insurance carrier 
of any claim for punitive damages or for compensatory 
damages imposed for acts which constitute crimes or for 
intentionally inflicted injuries would violate public policy, 
but public policy would not preclude indemnification of 
police officer assureds where injury suffered is the unin- 
tended or only the probable result of the intentional act, 
or where the act is within the scope of officers’ employ- 
ment. City of Newark v. Hartford Accident & Indemnity 
Co. App. Div. eS ee a 715 
Insurance carrier that issued policy to city insuring its 
policemen against claims for false arrest, malicious 
prosecution and the like held to have duty to defend police- 
men in federal action under the Civil Rights Act; because 
some parts of the claim, such as extortion, would not be 
covered by policy, policemen’s personal counsel should 
undertake the actual defense, with carrier’s attorney avail- 
able to protect its interests. City of Newark v. Hartford 
Accident & Indemnity Co. App. Div. 715 
An intention that one act give rise to the separate crimes 
of atrocious assault and assault upon a police officer, per- 
mitting punishment for both, cannot be ascribed to the 
Legislature and the prosecutor in the exercise of his sound 
discretion should normally elect upon which one to prose- 
cute; a sentence may be imposed only on one of the 
offenses. State v. Moran. App. Div. ... 903 
The “dangerous condition” of the property intended to 
provide a basis for the imposition of liability under the 
Tort Claims Act would not include the mere presence of a 
person with criminal intent or purpose as in the facts of 
this case; by express prohibition of N.J.S.A. 59:2-7 a claim 
of insufficient police protection is excluded as the basis of 
a cause of action. Setrin v. Glassboro State College. = 
Dive...<..:: Oe ee eee 
An officer can exhibit his authority other than by pre- 
senting his shield, and there was ample evidence here from 
which a jury could determine that the assaulted officer had 
exhibited his authority. State v. De Grote. Law Div. . 1025 


POLYGRAPHS 

McDavitt holds that, while polygraph testing has not 
yet been demonstrated to be sufficiently reliable to be used 
evidentially, its increased use justifies enforcement by the 
court of a freely made stipulation between the parties re- 
lating to that use; it does not impose upon law enforce- 
ment officials the obligation to consent to a polygraph ex- 
amination unless nonconsent can be justified, nor does it 
constitute a judicial pronouncement of demonstrated reli- 
ability of the polygraph absent a stipulation by both parties 
as to its use. State v. Cole. App. Div. 135 

Judgment affirmed substantially for the reasons ex- 
pressed by the Appellate Division, 128 N.J. Super. 120 
(1974); 97 N.J.L.J. 430. State v. Clark. Supreme Ct... . 140 
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Where the State’s witness was given a polygraph test, 
the results of which the prosecutor did not use at trial, 
he erred in not making the information about it available 
to defendant before trial; by requesting that the witness 
take the test and consent to its use for any lawful purpose, 
the prosecutor has impliedly agreed to its use, and the 
results may be admitted into evidence. State v. Chris- 
tophiery Law Div. 2.....5.00.0c22eseieee eee 598 

The trial judge must make a finding that the examiner 
who conducted a polygraph test is qualified and the test 
administered in accordance with established techniques 
before the results of a polygraph examination taken pur- 
suant to a stipulation of admissibility may be introduced 
in evidence, and the trial judge here made such a finding; 
the expert’s opinion was properly admitted into evidence 
and corroborated other evidence. State v. South. APP 


PORT AUTHORITY 

The 1974 legislation retroactively repealing the 1962 bond 
covenant precluding the use of Port Authority revenues 
and reserves for passenger railroad purposes was a rea- 
sonable and valid exercise of the State’s police power that 
is not prohibited by the contract clause of either the Fed- 
eral or the State Constitution. United States Trust Co. of 
N.Y. v. State of New Jersey. Law Div. 598 

Plaintiff’s third-party suit against the Port Authority is 
an independent action founded upon common law tort 
remedies, not a claim arising out of provisions of the 
worker’s compensation law, and is thus barred by his 
failure to comply with the provisions of N.J.S.A. 32:1-163, 
which requires that suits against the Port Authority be 
commenced within one year after the date the cause of 
action accrues. Wood v. Dic/Underhill and Universal 
Builders Supply Co. Law Div. é 927 


POST-CONVICTION RELIEF 

A petition for post-conviction relief cannot be pursued 
when the objective is to review the action or inaction of a 
state administrative agency, the Parole Board, since the 
exclusive method for review is by direct appeal to the 
Appellate Division. N.J. State Parole Bd. v. McNair. App. 
13 SUES ean erent ay re eae SIRE AEN ee .. 185 


The record here is insufficient for deciding whether there 
is cause of action for post-conviction relief because of the 
inclusion in a plea bargain of an agreement by defendant 
not to appeal a collateral conviction, using the criteria of 
legality set forth in State v. Gibson; remanded. State v. 
Bryant. Supreme Ct. ; es 984 


PREEMPTION 
To the extent that the complaint against defendant unions 
and union officials alleges libel or slander, there is state 
court jurisdiction under an exception to the federal pre- 
emption of 29 U.S.C.A. $158. Davenport & Terry. App. 
DAV sock 513 
To the extent that the complaint against defendant unions 
and union officials alleges malicious interference with 
plaintiff’s employment, unrelated to any possible legiti- 
mate union objective, it states a claim for relief over which 
the state court has jurisdiction, as an exception to the 
doctrine of federal preemption. Davenport v. Terry. App. 
Div. ais ats Mo aes ar . 513 
Although State and local authority is preempted in the 
area of operation and navigation of aircraft, Congress has 
not endeavored to exclude state action in all areas relating 
to aeronautics, and the states and localities retain power 
to regulate ground activities not directly involving actual 
aircraft operation. Garden State Farms, Inc. v. Bay. Law 
Div. : 830 
The present state statutory scheme in the field of aero- 
nautics gives municipalities authority over land use for 
airports and does not preempt local zoning activity in that 
area; in a highly developed municipality with a dense pop- 
ulation living in residential areas interspersed with indus- 
trial and commercial zones, it is not unreasonable that the 
governing body concluded that air facilities would adverse- 
ly affect the quality of life in the borough. Garden State 
Farms, Inc. v. Bay. Law Div. 830 
The control and regulation of aircraft noise has been 
preempted by the federal government; restrictions im- 
posed by Chancery Division as to runway use and hours 
for take-offs and landings by jet aircraft at Morristown 
Airport were, therefore, properly vacated. Twp. of Han- 
over v. Town of Morristown. App. Div. 841 
The State has preempted the entire electrical contract- 
ing licensing area, and N.J.S.A. 45:5A-18(n), which ex- 
empts from electrical licensing requirements work per- 
formed by a person on a dwelling occupied solely as a 
residence for himself or his immediate family, renders 
unenforceable an ordinance requiring rejection of an ap- 
plication to do such electrical work by anyone not a li- 
censed electrician. City Council of the City of Elizabeth v. 
Naturile. Law Div. 928 
The State has not preempted the plumbing field, and a 
municipality may examine and license those who seek to 
engage in the master plumber business and have not se- 
cured a State license; however, this does not apply to a 
person seeking to do plumbing work on a dwelling occupied 
solely as a residence for himself or his immediate family 
and municipality must, upon filing and approval, issue a 
permit for the work. City Council of the City of Elizabeth v. 
Naturile. Law Div. . 928 
The Occupational Safety & Health Act is so broad and 
sweeping as to encompass the entire gamut of migrant 
worker protection in the field of inspection and minimum 
standards of housing quarters and, except where out-of- 
state workers are recruited through the interstate clear- 
ance system under the Wagner-Peyser Act, the State has 
neither the authority nor the obligation to make pre- 
occupancy inspections of farm labor camps. Five Migrant 
Farmworkers v. Hoffman. Law Div. 961 
Provisions in municipal ordinances that set forth grounds 
for eviction or dispossession are invalid as having been 
preempted by N.J.S.A. 2A:18-61.1. Brunetti v. Borough of 
New Milford. Supreme Ct. 1092 
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PREGNANCIES 


Provisions of Temporary Disability Benefits Law and 
Unemployment Compensation Law which allow disability 
benefits to pregnant women only for eight-week period 
surrounding childbirth do not violate Equal Protection 
Clause of Fourteenth Amendment to United States Consti- 
tution, but claims based on medical complications of preg- 
nancy must be treated the same as any other claim for 
disability benefits. Attorney General’s Formal — 
No. 1. ae 


PREJUDGMENT INTEREST 


The word “judgment” as it appears in R. 4:42-11(a) is 
intended to encompass both the jury verdict and prejudg- 
ment interest, and the total amount should be used as the 
basis for computing postjudgment interests. Magee v. Ford 
Motor Co. Law Div. 351 


PRISONS 


A prisoner in a Work Release program who, on his way 
back from work, intentionally undertakes to depart from 
the custody or control of the institution without the consent 
of the official in charge has committed the offense of escape 
under N.J.S.A. 2A:104-6 notwithstanding the absence of 
fraud or force. State v. Walker. App. Div. 137 


Administrative regulations governing inmate discipline 
procedures must not only afford due process in its consti- 
tutional sense but must also satisfy the extra-constitutional 
“fairness and rightness” standard effective in New Jersey. 
Avant v. Clifford. Supreme Ct. 608 


The fairness standard requires that, from now on in in- 
mate discipline proceedings, there must be no more than 
one correctional officer on the three-member Adjustment 
Committee. Avant v. Clifford. Supreme Ct. 608 


While the rights of confrontation and cross-examination 
are not mandated in inmate disciplinary hearings, the 
reasons for the denial of such rights by the hearing com- 
mittee must be entered in the record and made available 
to the inmate. Avant v. Clifford. Supreme Ct. 60° 


An inmate must be advised of his right to remain silent 
when interrogated in the disciplinary process and 
further informed that neither his statements at a disci- 
plinary proceeding, nor any evidence obtained as a result 
thereof, can be used affirmatively against him in a subse- 
quent criminal prosecution. Avant v. Clifford. Supreme 
Ct. 608 


Regulations relating to inmate discipline are legislatively 
exempted from the requirements of the Administrative 
Procedure Act. Avant v. Clifford. Supreme Ct. 608 


The March 1975 administrative guidelines and standards 
relating to inmate disciplinary proceedings, as modified 
by the N.J. Supreme Court, are valid. Avant v. Clifford. 
Supreme Ct. rr 608 


PRIVILEGES 


N.J.S.A. 2A:84-22.1 et seq. creates a statutory privilege 
against disclosure of confidential communications between 
a physician and his patient, including information ob- 
tained by an examination of the patient, where reasonably 
believed to be necessary or helpful to diagnosis or treat- 
ment; the blood test results here plainly fall within the 
privilege, and none of the statutory exceptions apply. State 


v. Amaniera. Middlesex County Ct. 392 
PROBATION 

Report of the New Jersey Supreme Court’s Committee 
on Volunteers in Probation 290 


The Juvenile and Domestic Relations Court has inherent 
power and specific authority under N.J.S.A. 2A:168-1 to 
impose probation in civil proceedings to enforce litigants’ 
rights under support orders. Essex County Welfare Board 
v. Perkins. App. Div. 382 


Where defendant was given notice of the violation of pro- 
bation, was represented by counsel at the revocation hear- 
ing and was given a chance to explain his noncompliance 
with the probationary terms, the hearing requirements of 
N.J.S.A. 2A:168-4 and due process standards were met. 
State v. Johnson. App. Div. 496 


The time during which a probationer voluntarily absents 
himself and remains hidden frem the required supervision 
of the probation authority is to be tacked on the term of 
probation; the court here had not lost jurisdiction over 
defendant when it imposed a custodial sentence on him for 
a violation of probation because the term at that time had 
more than two years to run. State v. Williams. App. 
Div. 518 

A defendant is not entitled to any credit on either the 
subsequent term of incarceration or probation, for proba- 
tion imposed when execution of sentence is withheld pend- 
ing the appeal of a conviction. State v. Braeunig. Law 
Div. 774 


A court may suspend either part or all of a sentence to a 
county institution and include probation supervision up to 
the statutory maximum of five years (and may only sus- 
pend a custodial sentence to a state institution in its en- 
tirety and thereby include probationary supervision); if a 
flat custodial sentence is imposed without suspension the 
inclusion of a proviSion for probation is illegal. State v. 
Pietrowski. App. Div. 959 


PROBATION OFFICERS 


Probation officers are State judicial employees whose 
employment is subject to the directives of the Supreme 
Court which make clear that they are expected to work as 
many hours, within reason, as may be necessary to per- 
form their duties, and collective negotiations with respect 
to fixed hours of work or overtime are forbidden. Passaic 
County Probation Officers’ Ass’n v. Passaic County. Chan. 
Div. Hen tas SceGee iis ee 


PRODUCTS LIABILITY 

Plaintiff’s proofs were sufficient to invoke the application 
of the circumstantial evidence rule; affirmed substantially 
for the reasons expressed in the majority opinion of the 
Appellate Division. Moraca v. Ford Motor Co. Supreme 
Court 198 

Although the existence of a defect in a product cannot be 
found on the basis of mere conjecture or guess, it is not 
necessary to exclude every other possible cause for the 
mishap which the ingenuity of counsel might suggest; the 
finding of strict liability may be circumstantially support- 
able, and when the facts permit an inference that the 
harmful event ensued from some defect (whether identifi- 
able or not) in the product, the issue of liability is for the 
jury. Moraca v. Ford Motor Co. App. Div. ..... ... 198 


PRO SE REPRESENTATION 


U.S. ex rel. Soto. Third Circuit ene ae 224 


PROSECUTORS 

Where it appears that the prosecutor called defendant’s 
wife as a witness in the presence of the jury for the purpose 
of prejudicing defendant by compelling the invocation of 
the marital privilege before the jury, although such con- 
duct cannot be condoned, defendant is not entitled to a new 
trial unless it appears that he was prejudiced; there are 
other more appropriate and effective remedies for review- 
ing attorneys’ conduct in court. State v. Piscopo. App. 
Div. er manent, Mon Bi Mite ce MAR otis sie ad ce ae a 


Prosecutors and their assistants do not enjoy unqualified 
immunity from civil suit; their immunity is not identical 
with that of judges. Cashen v. Spann. Supreme Ct. .... 257 


Where the alleged tortious conduct (illegal search) of 
county prosecutor and defendants arose out of an investiga- 
tion of criminal activity, they are to be considered as 
agents of the State and not the county in civil action 
brought against them for damages. Cashen v. Spann. Su- 
RD Bee essen enn gid er oe eo ss aes eee RGR 257 


A Prosecutor has the inherent power to designate an 
acting Prosecutor during his absence on vacation and the 
acting Prosecutor here properly initiated the wiretap ap- 
plication pursuant to N.J.S.A. 2A:156A-1. State v. Travis. 
ERS Oo oe Se EC. te Oe See ee 382 

The Exempt Firemen’s Tenure Act does not operate to 
confer tenure on county investigators who hold exempt 
fireman certificates; such investigators serve at the pleas- 
ure of the incumbent prosecutor and are subject to re- 
moval by him. Muccio v. Cronin. Law Div. .. 824 

The prosecutor’s reference in summation to defendant’s 
affirmation rather than his taking the oath was repre- 
hensible; such conduct deserves harsh censure, but the 
prompt intervention by the trial judge, his rebuke of the 
prosecutor, and his curative instruction were sufficient to 
protect defendant’s rights to a fair trial in this case. State 
v. Kennedy. App. Div. .. 840 

Regulations promulgated by a county prosecutor’s office 
prohibiting members of the investigative staff from run- 
ning for political office are neither unconstitutional nor un- 
reasonable. Fitzgerald v. Mathesius. Law Div. ........ 905 


Having served as an assistant prosecutor during the 
pendency of an investigation into alleged criminal activity 
in a police department, counsel is disqualified at any time 
from representing a defendant charged in any indictment 
resulting from such investigation; the right to counsel does 
not give the right to be represented by an attorney dis- 
qualified because of an ethical requirement. State v. Ja- 
quindo. App. Div. pr terrererre. |= | 


Appellate Division opinion affirmed, with the additional 
reason that, even if counsel had not occupied a conflicting 
position by virtue of his own employment as an assistant 
prosecutor during the continuation of the same investiga- 
tion, his association in the practice of law with an attorney 
who participated in the continuing investigation while in 
the prosecutor’s office mandates his disqualification under 
DR 5-105(D). State v. Rizzo and Jaquindo. Supreme Ct. 1062 


PUBLIC DEFENDER 

N.J.S.A. 2A:158A-17, which mandates that a lien be filed 
against the present or after-acquired property of an indi- 
gent who is represented by the Public Defender where the 
value of the services rendered appears to exceed $150, is 
constitutionally valid and does not chill his right to counsel. 
Stroinski v. Office of the Public Defender. App. Div. .. 521 


PUBLIC EMPLOYEES 
Since removal from public service by a municipality of a 
provisional or temporary employee, who has no right to a 
hearing before the Civil Service Commission, may serious- 
ly affect his liberty to seek future civil service employment 
and may have been in violation of protected freedom of 
speech, the municipal governing body must grant him an 
evidentiary hearing. Williams v. Civil Service Comm’n. 
Supreme Ct. ae 
Employees of the Newark Housing Authority who are laid 
off from their positions and certified on common special re- 
employment lists are entitled to replace municipal em- 
ployees in comparable positions who have not been per- 
manently appointed in the classified service, including those 
in the Model Cities program. Dept. of Civil Service v. City 
of Newark. App. Div. inchs een 
Retirement applications should be processed promptly 
and with due diligence; where the board of trustees of the 
Division of Public Employees Retirement System had 
knowledge of applicant’s terminal illness and the drastic 
effect of the 30-day period in N.J.S.A. 43:15A-50 and there 
was an administrative lag of two months and twenty days, 
it did not act with reasonable dispatch and petitioner is 
entitled to receive the benefits provided in Option 1. In re 
Charles Vaccaro, deceased. App. Div. .................. 48 
The parties have agreed upon Martin Luther King’s birth- 
day as a paid holiday. American Federation of State, Coun- 
ty and Municipal Employees, Council 73 v. The State of 
New Jersey. Supreme Ct. Heres otctts ics See 


It is not necessary that the Public Employment Rela- 
tions Commission intervene in the determination of the 
exclusive representative in all cases; here, although the 
procedure outlined in regulations adopted by PERC was 
not followed, the public employer by its actions conferred 
at least de facto status on the employee organization. PBA 


Local 53 v. Montclair. App. Div. ...................... 136 

Where there was no refusal to talk, but rather a cessation 
of talks by the public employer, an impasse had occurred 
and a remedy was therefore available by way of petition 
to the Public Employment Relations Commission; plain- 
tiff’s court action was properly dismissed. Patrolman’s 
Benevolent Ass’n, Local 53 v. Town of Montclair. App 
Ro oc ek ree rere eee Rt cet Gerd et it rs 136 


Payment for unused sick leave in the form of additional 
compensation to teachers upon retirement pursuant to a 
collective negotiation agreement or as a matter of school 
board policy is not prohibited by N.J.S.A. 18A:27-4 and does 
not constitute a gift of public moneys in violation of the 
State Constitution. Maywood Education Ass’n, Inc. v. May- 
wood Bd. of Education. Chan. Div. .................... 141 


Where the conduct of a public employee which forms the 
basis of disciplinary proceedings may also constitute a 
violation of the criminal law, the absence of a conviction, 
whether by reason of nonprsecution or even acquittal, bars 
neither prosecution nor finding of guilt for misconduct in 
office in the disciplinary proceedings. Sabia v. City of Eliza- 
a ES Cho LY, 2am Tien telat ieee a hie FC eet 200 


Probation officers are State judicial employees whose 
employment is subject to the directives of the Supreme 
Court which make clear that they are expected to work as 
many hours, within reason, as may be necessary to per- 
form their duties, and collective negotiations with respect 
to fixed hours of work or overtime are forbidden. Passaic 
County Probation Officers’ Ass’n v. Passaic County. Chan. 
| Ee Lead ant SSOP nmeMne ds Ste nl ety Ar tein, 278 

N.J.S.A. 11:14-9 is clear and unambiguous in providing 
a lump sum payment as supplemental compensation for 
earned and unused accumulated sick leave to each em- 
ployee in the classified service and each employee in the 
unclassified service ‘“‘who has been granted sick leave un- 
der terms and conditions similar to classified employees,” 
and it does not empower the Salary Adjustment Commit- 
tee, in establishing standards for determining eligibility, 
to consider vacation leave and to require the unclassified 
employees to give up their regular vacation benefits and 
place themselves under the same vacation schedule as 
classified employees in order to qualify for supplemental 
compensation. Professional Association v. The Commis- 
sioner of Education. App. Div. ........................ 305 


By stopping payment of extra compensation to those 
teachers who were previously entitled to it without first 
negotiating with the Association, the Board of Education 
violated N.J.S.A. 34:12A-5.3, and the parties are hereby 
ordered to negotiate. Bridgeton Education Ass’n v. Bd. of 
Ed. of City of Bridgeton. Chan. Div. .................. 391 


A public employee who testifies under the compulsion of 
N.J.S.A. 2A:81-17.2a et seq., but gives false testimony, may 
be prosecuted for false swearing, a misdemeanor, as well 
as perjury, a high misdemeanor, since the statute uses the 
term “perjury” in the generic sense of false testimony. 
State v. Mullen. Supreme Ct. ......................... 406 


A covered public employee who is in receipt of an ordin- 
ary work-connected disability retirement pension may 
choose whether he wishes to obtain workmen’s compensa- 
tion, thereby reducing his pension award. Leoni v. Twp. of 
UEANELGNET PENNA ANEW lets ous cog cane acew me eee 561 

N.J.S.A. 40A:9-5, providing for transfers, insofar as it 
applies to county employees, applies only to employees in 
counties of the first and second classes. Gudgeon v. Ocean 
Co. Bd. of Freeholders. App. Div. ................... . 718 

A public employer is not liable for employee pension 
contributions and an employee is not entitled to service 
credit in a retirement system for any period of military 
service entered into after August 1, 1974. Attorney Gen- 
eral’s Formal! Opinion No. 9 - 1975 728 

PERC has the power to grant interim relief (here, the 
enjoining of arbitration proceedings) during the pendency 
of a scope of negotiation proceeding under N.J.S.A. 34:13A- 
5.4(d). Bd. of Education of Englewood v. Englewood 
Teachers’ ASSN: App, DAV.) 6... cs sch usa vonadanicee 743 


The city council’s collectively negotiated agreement with 
the organization acting in behalf of city employees to pro- 
vide dental services to its employees was not ultra vires; 
providing dental services is expressly authorized by N.J. 
S.A. 40A:9-13 and, even if it were not, N.J.S.A. 40:69A-29 
authorizes the fixing of the compensation of municipal em- 
ployees, which compensation may be in the form of bene- 
fits or service. N.J. Civil Service Ass’n, Camden Council 
No. 10 v. Mayor and City Council of Camden. Law Div. 818 


Government employees do not sacrifice their Fourth 
Amendment rights as a condition of their employment; 
since the defendant here was entitled to a reasonable 
expectation of privacy in his desk, and a criminal investi- 
gation was being conducted, the Fourth Amendment bars 
the use of the seized evidence. State v. Ferrari. Law 
Div. ener 831 

The statutory grant of authority to municipalities under 
N.J.S.A. 40:69A-29 to fix the compensation of their em- 
ployees is broad enough to include payment for unused 
sick leave in the form of additional compensation unon 
retirement. City of Camden v. Dicks. Law Div. 854 

N.J.S.A. 18A:29-14 authorizes a board of education to 
withhold an increment for good cause and establishes a 
statutory policy that cannot be frustrated by the mere 
promulgation of a salary guide as part of the contract be- 
tween the board and the teachers’ representative. Clifton 
Teachers Ass’n, Inc. v. Bd. of Education of Clifton. Ann. 
DTG so. ce cc tee ons 28 Ss rN IN re me ag 8 943 

It is not necessary and it is improper to compel unclassi- 
fied employees of the State to choose between reduced va- 
cation leave benefits and total preclusion from the supple- 
mental compensation provided under N.J.S.A. 11:14-9 et 
seq. Professional Ass’n, State Dept. of Education v. The 
Salary Adjustment Comm. Supreme Ct.............. 1017 
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PUBLIC OFFICIALS 


N.J.S.A. 2A:135-3 is addressed to defalcations in the 
financial affairs of a public agency and does not include 
within its proscriptions against obtaining a ‘‘thing of value”’ 
the services of a municipal employee. State v. Makwinski. 
MRM RAE, ich Ne 1 tere IS cen CRN Sars aE enn es 543 


Under N.J.S.A. 2A:105-1, the unlawful taking of money 
or thing of value by a public officer need not be coercive. 
State v. Savoie. Supreme Ct. .......................... 622 


If the giving and taking of the money was a pure gift, 
whatever the donor’s originating motivation, and not un- 
derstocd as compensation for the performance by the pub- 
lic officer of his duties, there could be no culpability under 
N.J.S.A. 2A:105-1, and the failure of the trial court to so 
ee was reversible error. State v. Savoie. Supreme 

RA ert et i ates SEMEN es US FP ee eee oe mer 622 


Where defendant charged with a violation of N.J.S.A. 
2A:105-1 made no contest as to his intent to take the money 
or as to his knowledge that the money was not a fee due 
him for his work, there was no prejudice in the omission 
of a charge of intent as to these elements; the accused 
must intend to act in the way proscribed by the statute, 
but it is immaterial that he does not know or believe his 
conduct violates the law. State v. Savoie. Supreme Ct. 622 


PUBLIC UTILITIES 


Title to the remaining assets of a corporation which had 
subdivided and sold lands for year-round and summer 
residential use to be transferred, by virtue of the inherent 
equity jurisdiction of the court, to the custodial receiver 
appointed for the water utility of the corporation in order 
to provide the receiver with funds to improve the utility 
to implement an unsatisfied PUC order. State of New Jer- 
sey v. East Shores, Inc. Chan. Div. ..................... 89 


“Comprehensive adjustment clause” authorized by New 
Jersey Board of Public Utilities Commissioners is a valid 
means of interim relief and within contemplation of N.J. 
S.A. 48:2-21.1. Rate Counsel v. N.J. Bell Telephone Co. 
NUP EVD SET UES © Ga a i ead nn eae tM 214 


A comprehensive adjustment clause authorizing a utility 
to pass along certain increased expenses is conditionally 
permitted in connection with a proceeding for the fixing of 
rates on a permanent basis provided that the PUC allows 
appropriate customer credits or refunds if it appears, after 
full consideration of the matter, that excessive revenues 
have been produced by the operation of the clause. Rate 
Counsel v. N.J. Bell Telephone Co. Supreme Ct. ....... 214 


Garbage collection contracts entered into by munici- 
palities are subject to the public bidding requirements of 
N.J.S.A. 40:66-4 and the Local Public Contracts Law even 
though scavengers are now deemed to be public utilities 
subject to the jurisdiction of the PUC. Capasso v. L. Pucillo 
SESONS) ANC. MAND! VIVE o.oo sosdc see bs ede Dees oe nat 312 


Tue building code ordinance in question, mandating the 
use of copper electric wiring, is facially invalid and in 
coniravention of an expressed legislative plan to impose 
the obligation of regulating the electrical industry upon 
the P.U.C. Warren Park Estates, Inc. v. Twp. Comm. of 
Mast Windsor App. Divs o.oo. ess. caceedca coescess, 885 


RADAR 


The accuracy of the radar speed-measuring device was 
established here by proof that twelve tests of the device 
with external tuning forks calibrated to four different 
speeds produced radar readings identical to that for which 
each fork was calibrated; the State is not required to prove 
the accuracy of the tuning forks used to test the accuracy 
of a radar unit. State v. Overton. Sussex County Ct. 824 


RAILROADS 


Where there was absolutely no proof presented that the 
railroad crossing on which plaintiff’s decedent was killed 
was a public one, it was reversible error for the trial court 
to permit the jury to consider the statutory regulations and 
railroad operating rules that apply only to public crossings; 
held, on facts, that the evidence was insufficient to permit 
a finding of willful and wanton negligence. Affirmed, — 
N.J. — (1975). Acken v. Campbell. App. Div. .... 58 

The erroneous intrusion here of the concept of statutory 
responsibility of defendant railroad at a public crossing 
tainted the entire jury finding on negligence, and as to both 
defendants; since there was quite a substantial case for the 
proposition that decedent was contributorily negligent, 
a retrial of the issue of defendants’ negligence requires a 
reappraisal of the negligence of all parties involved. Acken 
v. Campbell. Supreme Ct. ....................... 659 


REAL ESTATE BROKERS 


In a suit by a salesman employee against his broker em- 
ployer for a share in commissions, the determinative factor 
is the agreement between them; also relevant, absent an 
express agreement, would be a determination as to what 
was the custom in the broker’s office. De Benedictis v. 
Gerechof. App DIVE 3 2... ce occas giacannned canes ... 638 


In an action by a broker against a buyer for damages 
for the alleged violation of buyer’s implied obligation to 
broker to complete a purchase, the buyer is not precluded 
from asserting, and proving by oral testimony, defenses 
that might not be available in an action between the seller 
and buyer on the written contract because of the operation 
of the parole evidence rule; here, whether plaintiff broker 
knew and agreed, expressly or impliedly, that defendants’ 
obligation to perform was contingent on their being able 
to arrange mortgage financing must be considered. Bar- 
betta Agency v. Sciaraffa. App. Div. ... 793 


If the fact be that the signed writing here was only con- 
ditionally delivered to the purchasers’ attorney, in effect 
in escrow, on the understanding that it was not to be 
deemed delivered until the deposit was forwarded to him, 
then, when the deposit had not been forwarded after a 
reasonable time had elapsed, the sellers were justified in 
their conclusion that a contract had not come into exist- 
ence. Barbetta Agency v. Sciaraffa. App. Div. ........ 793 


REAL PROPERTY 


For purposes of real property taxation under N.J.S.A. 
54:4-1 et seq., machinery and equipment, used in a manu- 
facturing process, attachede to land or buildings are to be 
assessed and taxed as realty if they have been placed in or 
annexed to a structure to carry out the purposes for which 
the structure was erected or designed or to which it has 
been adapted, with the intention to remain there perman- 
ently, and the removal thereof will result in material in- 
jury, as defined in the ‘‘institutional doctrine of fixtures’’; 
the test is the essentiality of the chattels to the use for 
which the building was designed or used. National Lead Co. 
v. Borough of Sayreville. App. Div. ...... OES 

The Federal Real Estate Settlement Procedures Act, 
effective date: June 20, 1975. ....................... . 524 

Nothing in the circumstances here justified anything but 
the application of the normal measure of damages for a 
purchaser’s breach of a contract to buy real property—the 
difference between the contract price and the market value 
at the time of the breach; Giumarra v. Harrington Heights 
distinguished. Thomas F. Ruane Development Corp. v. 
Landmark Development Co. App. Div. 639 

RESPA: Federal Control Of Residential Real Estate by 
Gerald S. Meisel 713 

Although vendor had neither legal nor equitable interest 
in the land when purchase contract was executed, when 
vendor subsequently acquired legal interest the vendee’s 
lien attached to his interest immediately. Mihranian, Inc. 
Ve POGUIRe AND DNV tc cece eke ee cece 720 

RESPA Regulation X 766 

Except as limited by the terms of its creation or transfer, 
where no exaggerated increase in burden is involved, a 
subsequent owner of a part of the dominant estate to which 
a right of way is appurtenant has the right to use such right 
of way to his particular part of the land, even though his 
subdivided parcel does not abut upon such way. Krause 


ViDaylor. Appi DIV. cos... 02 Ste 798 
RESPA Legal Opinion No. 2 by Robert R. Elliott 857 
RESPA Legal Opinion No. 1 by Robert R. Elliott 894 


RESPA Regulation X Amended, Effective October 9, 
1975. Ae pak eS ate 906 

The uniform assessment of all properties at 100% of their 
true value as determined by the 1968 revaluation here con- 
stituted a common level for purposes of meeting a dis- 
crimination appeal, and the taxpayer, who seeks a reduc- 
tion of an assessment below true value, has not proven that 
his share of the total tax burden substantially exceeds the 
share allocated to others generally. Tri-Terminal Corp. v. 
Borough of Edgewater. Supreme Ct. 942 


RECEIVERS 


Title to the remaining assets of a corporation which had 
subdivided and sold lands for year-round and summer 
residential use to be transferred, by virtue of the inherent 
equity jurisdiction of the court, to the custodial receiver 
appointed for the water utility of the corporation in order 
to provide the receiver with funds to improve the utility 
to implement an unsatisfied PUC order. State of New Jer- 
sey v. East Shores, Inc. Chan. Div. ... 89 


RECORDING FEES 

Where a corrective deed was necessitated by a faulty 
acknowledgment in the deed that was recorded before the 
effective date of the statute providing for the payment of 
additional fees on the recording of deeds evidencing trans- 
fer of title, the imposition of an additional recording fee 
when the deed was re-recorded was not proper since there 
was no transfer of the title and no consideration. Sherman 
Properties, Inc. v. Mintz. County District Ct. 510 


REFERENDUMS 


In the case of property shown on the tax rolls as owned 
by tenancy by the entirety, the signature of one spouse on 
a petition for referendum under N.J.S.A. 40:49-27 should be 
counted for half the value of the property. Retz v. Mayor 
and Council of Saddlebrook. App. Div. 584 


REMEDIES 

Where defendant’s ‘“‘warranty” announced the availabil- 
ity of free repairs but there was no language to suggest 
that the thus limited offer was intended to exclude all 
other remedies, it cannot be said that the parties expressly 
agreed to limit available remedies to repairs; plaintiff is 
entitled to return of the purchase price of defective camera. 
Herbstman v. Eastman Kodak Co. App. Div. 112 


REMITTITUR 

Ordinarily, in evaluating the propriety of the granting 
or denying of a motion for a new trial, the views of the trial 
judge with respect to ‘‘the feel of the case” are entitled to 
great deference but where, as here, his discretion was 
affected by a mistaken recollection of what had transpired 
at the trial, no such deference is warranted. Sweeney v. 
Pruyne. App. Div. ..... J ater omar? We 520 

Courts will interfere with a verdict on the ground of ex- 
cessiveness only with reluctance and never except in a 
clear case. Sweeney v. Pruyne. App. Div. .. 520 


RENT CONTROL 

A court decision holding that a rent levelling ordinance 
must be extended by another ordinance rather than by a 
resolution of the governing body is to be given retroactive 
effect, and contracts made during the period when rent 
controls were apparently effective but were rendered in- 
valid by subsequent court decision did not vest rights in 
tenants which would deprive landlords to either a higher 
rental as stated in the contract or the fair market value of 
the units, whichever is lesser. Inganamort v. Borough of 
Fort Lee. Chan. Div. . ee es 160 

Principles of substantive due process in the New Jersey 
constitution, like the federal due process clause, make 
the constitutionality of governmental price regulation de- 
pendent on neither the existence of an ‘‘emergency”’ nor 
any determination that the industry regulated is ‘‘affected 
by a public interest” in some special manner; plaintiffs 
have produced no evidence here to overcome the rent con- 
trol ordinances’ presumption of validity. Hutton Park 
Gardens v. West Orange Town Council. Supreme Ct. . 1081 

It need not be determined here whether present economic 
conditions constitute an ‘‘emergency”’ warranting a denial 
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to a landlord of a fair return, nor need the difficult question 
of just how far the State may impose on rights of private 
property in times of emergency be explored, since the 
record here does not disclose that the rent control ordin- 
ances under review impose any such drastic burden on 
landlords. Hutton Park Gardens v. West Orange Town 
Council. Supreme Ct. ........... i 1081 

In ordinary circumstances, price controls that do not 
permit an economically efficient operator to obtain a ‘‘just 
and reasonable” return on his investment are deemed con- 
fiscatory; the burden of proof is heavily upon the parties 
alleging confiscation to demonstrate it, and plaintiffs have 
not tendered evidence as to any of the factors a court 
would have to consider to determine whether the rent con- 
trol ordinances here failed to permit a just and reasonable 
return. Hutton Park Gardens v. West Orange Town Council. 
Supreme Ct. 1081 

Although rent control ordinances that are so restrictive 
as to facially preclude any possibility of a just and reason- 
able return can be struck down as facially confiscatory, an 
ordinance is not rendered facially unconstitutional by the 
fact that it does not expressly include a provision assuring 
a just and reasonable return in its regulatory mechanism; 
every rent control ordinance must be deemed to intend, 
and will be so read, to permit property owners to apply to 
the local administrative agency for relief on the ground 
that the regulation entitles the owner to a just and reason- 
able rate of return. Hutton Park Gardens v. West Orange 
Town Council. Supreme Ct. 1081 

The attention of the Legislature is here expressly called 
to the high desirability of a carefully drawn local-option 
enabling statute on the subject of rent control; it should 
specify uniform rules, with appropriate delegation of power 
to municipalities to refine such rules as local conditions 
might require. Hutton Park Gardens v. West Orange Town 
Council. Supreme Ct. 1081 

Deciding whether a rent regulation permits a just and 
reasonable return requires consideration of the value of the 
rental property, the reasonable expense of operating the 
property, the income, the rate of return on the value of the 
property actually permitted by the rent regulation, and the 
minimum rate of return that would be just and reasonable 
for that property. Troy Hills Village v. Twp. Council of 
Parsippany-Troy Hills. Supreme Ct. 1088 

Constitutional challenges to rent-leveling ordinances are 
not rate-fixing cases, and courts should not be concerned 
with balancing competing interests and determining what 
is the ‘“‘best’’ rate level; rather, their sole task is to deter- 
mine the lowest constitutionally permissible rate. Troy 
Hills Village v. Twp. Council of Parsippany-Troy Hills. 
Supreme Ct. 1088 

A fuller examination of the advantages and disadvantages 
of these [discussed] methods is left to subsequent cases; 
however, to assist the lower courts in resolution of future 
cases, general guidelines are set forth to be followed when 
evaluating figures that various parties proffer as repre- 
sentative of the “just and reasonable’’ or constitutionally 
minimal rate of return. Troy Hills Village v. Twp. Council 
of Parsippany-Troy Hills. Supreme Ct. 1088 

As to plaintiff’s challenge that the rent control ordinance 
here is confiscatory as applied, they must exhaust their 
administrative remedies by applying for rent reviews pur- 
suant to the hardship provisions of the ordinance. Brunetti 
v. Borough of New Milford. Supreme Ct. 1092 
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REPOSSESSION 

The bank’s perfected security interest in an automobile, 
purchase of which it had financed, was superior to buyers’ 
claim of a lien based on subsequent repairs made to the 
ear and, upon default in the finance payments, the bank 
was entitled to possession. The Hackensack Trust Co. v. 
Alvarez. Supreme Ct. 72 

The peaceable repossession without notice of the goods, 
ypon default of the buyer, by a bank, as assignee of an 
installment sales contract with a retained security interest 
and acceleration and repossession clauses, involved no 
prohibited state action nor breach of fundamental right but 
was validly based on the private contractual relationship of 
the parties. King v. South Jersey Nat’l Bank. Supreme 
Court ; 72 

Codification of existing law does not constitute ‘‘state 
action,’’ and the enactment of N.J.S.A. 12A:9-503 and its 
predecessor statute did not cause the ancient common law 
right of self-help repossession of property, under circum- 
stances such as here, to be denial of due process rights. 
King v. South Jersey Nat’l Bank. Supreme Ct. 72 


It is not necessary that the Public Employment Rela- 
tions Commission intervene in the determination of the 
exclusive representative in all cases; here, although the 
procedure outlined in regulations adopted by PERC was 
not followed, the public employer by its actions conferred 
at least de facto status on the employee organization. PBA 
Local 53 v. Montclair. App. Div. 136 


Gibbs v. Pennsylvania. 3rd Circuit 163 


RESIDENCY 


Civil Service statutory and regulatory 12-month dura- 
tional residency requirement for State and local examina- 
tions is invalid. Attorney General’s Formal Opinion No. 13 - 
1974 91 


RES JUDICATA 

The application of res judicata, collaterial estoppel and 
kindred doctrines in the setting of an administrative pro- 
ceeding is tempered by recognition that a particular ad- 
ministrative agency may have continuing regulatory re- 
sponsibilities over the areas within its jurisdiction; how- 
ever, in exercising this power the agency is not free to dis- 
regard completely issues already fully and fairly resolved. 
Trap Rock Industries, Inc. v. Sagner. App. Div. 360 

Res judicata does not bar strangers to a prior action 
from filing an action of their own because every plaintiff 
is entitled to his day in court; collateral estoppel prevents 
relitigation of any issue actually determined in the original 
suit. Brunetti v. Borough of New Milford. Supreme Ct. 1092 
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RIGHT TO KNOW 

An alleged violation of the ‘“‘Right to Know Law”’ is not 
exclusively cognizable by the Superior Court and may be 
considered in an administrative appeal. Shop-Rite of 
Hunterdon County, Inc. v. Township Committee of Raritan. 
App. Div. ae 110 

A legislator dealing with a legislative committee is gov- 
erned by the rules of the Legislature and is barred by 
Senate Concurrent Resolution 28 (1972), which protects the 
confidentiality of advisory opinions issued by the Joint 
Committee on Ethical Standards, from access to those 
opinions. Gewertz v. Joint Legislative Comm. on Ethical 
Standards. App. Div. 304 

Although the character investigation file sought by plain- 
tiff is a public record, in view of the important function 
such reports play in the decision-making process of gov- 
ernment officials the public interest exception of N.J.S.A. 
47:1A-1, coupled with Executive Order No. 48, requires 
non-disclosure. Nero v. Hyland. Law Div. 1055 


RIPARIAN LANDS 

N.J.S.A. 13:1B-13.1 et seq. is a remedial statute and under 
it there are only two classes of designation (upland or 
riparian), not three; the State must prepare and publish a 
new overlay that clearly indicates its riparian claim for 
each map of the areas heretofore designated as “‘hatched.” 
City of Newark v. Natural Resource Council, Dept. of En- 
vironmental Protection. Law Div. 461 

Consequential damages may not be allowed in condemna- 
tion proceedings on the assumption that a landowner could 
acquire riparian grants from the State; there was no 
showing here that there was a reasonable probability at the 
time of the taking that defendant would acquire ownership 
of title to the creek beds in the reasonably near future. 
N.J. Turnpike Authority v. O’Neill. App. Div. 478 

Where three parcels of land were effectively divided by 
two creeks, which are riparian lands owned by the State, 
into separated and non-contiguous parcels, the parcel taken 
is to be valued, in condemnation proceedings, as an inde- 
pendent parcel. N.J. Turnpike Authority v. O’Neill. App. 
Div. SOE eoaee erate Teree 


. 478 
RULES 

New Rule Amendments : 51 
Three Rule Amendments 81 
Rule Amendment Order, U.S. Dist. Ct. 681 
The New Rule Amendments, by Morris M. Schnitzer 753 
Supreme Court Amends Three Evidence Rules 809 
Amendments to the Rules of Evidence 810 


SALES 

The minimum resale price established pursuant to con- 
tracts made under the Fair Trade Act must be uniform 
throughout the state, and uniformity cannot be obtained 
unless the manufacturer or distributor effectively binds all 
retailers selling the products in an effort to maintain an 
established price. Cooper Distributing Co., Inc. v. Arnco 
Electronics. Chan. Div. 22 

Since plaintiff did not prove that the defect existed when 
the manufacturer or even the pharmacy sold the camera, 
a cause of action predicated upon strict liability or implied 
warranty under the Code is not maintainable; furthermore, 
he failed to establish a substantial impairment of the value 
of the camera to entitle him to revoke his acceptance 
under N.J.S.A. 12A:2-608, and New Jersey has not applied 
the Sales chapter of the Uniform Commercial Code to 
transactions between a manufacturer and a purchaser of a 
product from some third person who is not the manufac- 
turer’s servant, agent or employee; the warranty here was 
only to repair the camera and judgment will be entered 
that it do so. Herbstman v. Eastman Kodak Company. 
Supreme Ct. 681 


SCHOOLS 

Where the school board reasonably decided that decreas- 
ing enrollment made it advisable to close an elementary 
schoo] and lease the building to the State Department of 
Education for use as a school for the hearing handicapped, 
voter approval is not required even though the bonds is- 
sued to fund construction of the school are still outstand- 
ing. Silverman v. Millburn Twp. Bd. of Education. Law 
Div. 609 


SECONDARY MORTGAGE LOAN ACT 

N.J.A.C. 3:18-6.1 essentially reiterates the prohibition in 
the Secondary Mortgage Loan Act against solicitation by a 
licensed secondary mortgage loan licensee, and the regula- 
tory definition of solicitation, which prohibits advertising 
or coiamunication that results in secondary mortgage loans 
by a nominal licensee which by prearrangement and in the 
normal course of business are transferred to a third party, 
is reasonably drawn to deal with an evil envisaged by the 
Legislature and is valid, as are N.J.A.C. 3:18-6.2 and 6.3. 
Approved Finance Co. v. Schaub. App. Div. 1065 


SECOND INJURY FUND 

Held, on facts, that the Second Injury Fund is not liable 
for participation in the discharge of the award since the 
later heart episode aggravated and accelerated the earlier 
condition to bring about total and permanent disability. 
Paul v. Baltimore Upholstering Co. Supreme Ct. 2 

In a proper case, the Second Injury Fund can be Kable 
whether the pre-existing condition arises from a compens- 
able or a non-compensable accident. Paul v. Baltimore 
Upholstering Co. Supreme Ct. 2 

When the Second Injury Fund is properly held liable for 
benefits in a given case, the employer’s share of the award 
payable for the total permanent disability is of the ad- 
judged percentage of its causal contribution to that dis- 
ability applied to 450 weeks at the statutory rate for total 
permanent disability. Paul v. Baltimore Upholstering Co. 
Supreme Ct. 2 

In determining petitioner’s degree of disability in making 
an award against the Second Injury Fund, the compensa- 
tion judge must set forth his evaluation of the medical 
proofs and make specific findings of basic facts and related 
ultimate conclusions. Katz v. Twp. of Howell. Supreme 
Ct. Sen Cece m 302 


The criteria for compensation of partial permanent dis- 
ability are also applicable in determining Second Injury 
Fund liability and consideration must be given to alleged 
prior disabilities even though they are not employment con- 
nected, Katz v. Twp. of Howell. Supreme Ct. .......... 302 


SECURED TRANSACTIONS ae 
An acceleration clause, universally acceptable in install- 
ment sales transactions with a retained security interest, 
is not, nor was its exercise in this case, unconscionable. 
King v. South Jersey Nat’l Bank. Supreme Ct. ......... 72 
The peaceable repossession without notice of the goods, 
upon default of the buyer, by a bank, as assignee of an 
installment sales contract with a retained security interest 
and acceleration and repossession clauses, involved no 
prohibited state action nor breach of fundamental right but 
was validly based on the private contractual relationship of 
the parties. King v. South Jersey Nat’l Bank. Supreme 
Court PP AO Rr eT re rere 72 
The bank’s perfected security interest in an automobile, 
purchase of which it had financed, was superior to buyers’ 
claim of a lien based on subsequent repairs made to the 
car and, upon default in the finance payments, the bank 
was entitled to possession. The Hackensack Trust Co. v. 
PICATE AINA AGEs os 56 cob tig Mb roamed etew votes 72 
A fully perfected security interest in an account receiv- 
able is superior to the lien of a subsequent judgment 
creditor who levied upon that account prior to default on 
the part of the debtor in the secured transaction. Shaw 
Mudge & Company v. Sher-Mart Manufacturing Co., Inc. 
App. Div. . Se eee ar oto hom eee ee 358 


SERVICE OF PROCESS 


A provision in marine carrier bill of lading establishing 
service of process as necessary to the commencement of 
suit is at variance with R. 4:2-2 and, therefore, void. Law- 
rence R. McCoy Co., Inc. v. S.S. “‘Theomitor III.” Law 
LB EO RIES Sree aie ce em eee! 409 


SEWERAGE RATES 

Held, on facts, that plaintiff has not sustained the burden 
of showing that the sanitation sewer rates here challenged 
were unreasonable or unfairly discriminatory in their ap- 
plication to multi-family dwellings. Piscataway Apartment 
Ass’n v. Twp. of Piscataway. App. Div. .................  f 


SEWER AUTHORITIES 


Trial court judgment invalidating award affirmed, but 
without subscribing to so much of the opinion that holds 
that it is improper to require bidders to submit both a 
fixed price and a flexible bid. A & S Transportation Co. 
v. Bergen County Sewer Authority. App. Div. 743 

Since N.J.S.A. 40:63-87 limits participation of a munici- 
pality in the actions of a joint meeting for the construc- 
tion and maintenance of a sewage disposal system to 
members of the borough council, a member of the council 
is not disqualified from voting for himself as representative 
to the joint meeting, Skarbnik v. Spina agreed with; Hazlet 
v. Morales distinguished, since N.J.S.A. 40:14A-5 permits, 
rather than requires, members of the governing board to 
be appointed by that board to a municipal sewerage au- 
thority. Kurz v. Genova. App. Div. .................... 774 


SEX OFFENDER ACT 


Since a sentence under the Sex Offender Act cannot be 
longer than that provided for the crime of which defendant 
was convicted, there is no need to refer to a maximum 
term. State vy. Way. App. Div. ......................... 411 


SITE-PLANS 

Site plans do not involve the zoning considerations in- 
herent in the determination of use variance applications 
and the obtaining of site plan approval cannot be made a 
condition precedent to the consideration and determination 
of an application for a use variance by the board of adjust- 
ment or the governing body. Bederson v. Twp. of Ocean. 
App. Div. obebacens 518 

A developer may not be compelled to dedicate lands for 
street widening purposes as a condition for site plan ap- 
proval unless there is a rational nexus between the pro- 
posed use and the street widening, and such compulsory 
dedication must be for specific and presently contemplated 
immediate improvements, not for the purpose of ‘“bank- 
ing” the land for possible future use. 181 Incorporated v. 
Salem County Planning Bd. Law Div. .. 


SOLICITATION OF FUNDS 


Organizations or associations of law enforcement officers 
may only solicit funds pursuant to N.J.S. 2A:170-20 on a 
person-to-person basis, solicitation by the use of the mails, 
telephone or any other non face-to-face basis is prohibited 
by N.J.S. 2A:170-20 et seq. Attorney General’s Formal 
Opinion No. 16 - 1974 uo ere 230 

Funds may only be solicited pursuant to N.J.S. 2A:170-20 
by members of law enforcement organizations or associa- 
tions within the jurisdiction wherein such member is em- 
ployed or was retired as a law enforcement officer. At- 
torney General’s Formal Opinion No. 16 - 1974 . . 230 


SPORTS AND EXPOSITION AUTHORITY 


The statutes creating the N.J. Sports and Exposition Au- 
thority do not restrict horse race meetings conducted by 
the Authority to the Meadowlands Complex site. Twp. of 
Cherry Hill v. N.J. Racing Comm’n. Law Div. .. ee: 

Affirmed essentially for reasons in trial judge’s opinion 
that race meet in question would not amount to public 
nuisance; question whether it ‘cannot’? be actionable pub- 
lic nuisance not reached. Twp. of Cherry Hill v. N.J. Rac- 
ing Comm’n. App. Div. ieee dnt Ghia ete cece 49 
STATE ACTION 

The peaceable repossession without notice of the goods, 
upon default of the buyer, by a bank, as assignee of an 
installment sales contract with a retained security interest 
and acceleration and repossession clauses, involved no 
prohibited state action nor breach of fundamental right but 
was validly based on the private contractual relationship of 
an parties. King v. South Jersey Nat’l Bank. Supreme 

ourt 





Codification of existing law does not constitute ‘‘state 
action,’’ and the enactment of N.J.S.A. 12A:9-503 and its 
predecessor statute did not cause the ancient common law 
right of self-help repossession of property, under circum- 
stances such as here, to be denial of due process rights. 
King v. South Jersey Nat’] Bank. Supreme Ct. .......... 72 


STATUTE OF FRAUDS 

Since the consideration that plaintiffs proceed with their 
work for corporation in which defendant held a substantial 
interest and for which he acted as attorney is found to 
have been mainly desired for his personal benefit, his 
promise to pay corporation’s debt to plaintiffs is not unen- 
forceable under the Statute of Frauds. Howard M. Schoor 
Associates, Inc. v. Holmdel Heights Construction Co. 


SINGING NOUS ees es oi eb Micke moma oa Boe Fades 697 
Kaufman v. Solomon. Third Circuit ............... 104g 
STATUTES 


Since the release of federal funds for projects such as 
here is directly dependent upon compliance with the con- 
dition in the bidding specification of prior federal approval 
of a contractor’s compliance position regarding the hiring 
of minority workers this condition is without doubt ma- 
terial and cannot be waived. Terminal Construction Corp. 
v. Atlantic Co. Sewerage Auth. Supreme Ct.......... 583 


STATUTES OF LIMITATIONS— 
See Limitations of Actions, Supra 


STERILIZATION 

A woman has a constitutional right to obtain a steriliza- 
tion operation without the consent of her husband, and such 
protection is available whether it be in the form of the 
proscription of state action requiring the contrary or refus- 
ing to recognize the spouse’s civil suit against the treating 
physician as meritorious. Ponter v. Ponter. Chan. Div. 777 

In light of the law’s recent recognition of a woman’s 
right to control her own bodily functions, the trier of facts 
should be permitted to evaluate whatever damages plain- 
tiffs are entitled to; any loss or damage proximately result- 
ing from a negligent sterilization process, including the 
costs, emotional upset and physical inconvenience of rear- 
ing a child may be recovered at law. Betancourt v. Gaylor. 
OY EDITS occas s duh oR RAGESSR Cod NTE SIERA Seales 865 


STOCKS 

Where plaintiff stockbroker inadvertently registered and 
delivered to defendant a certificate for preferred stock in- 
stead of the common stock requested, although under the 
circumstances there was no conversion, there was unjust 
enrichment; the benefit received by defendant from the 
erroneous transfer and delivery of the securities is the 
appropriate extent of a recovery by plaintiff. Winslow, 
Cohu & Stetson, Inc. v. Skowronek. Law Div. ........ 905 

Miller v. American Telephone and Telegraph Co. Third 
Circuit. 224 


STRICT LIABILITY 


Defendant hospital and blood bank, although under an 
obligation to use due care, were not accountable under the 
theory of strick liability in tort for hepatitis caused by in- 
fected blood in 1966, when such infection was undiscover- 
able. Brody v. Overlook Hospital. Supreme Ct. ........ 195 

Prolonged uneventful use of a vehicle prior to the injuri- 
ous occurrence does not legally bar the raising of an infer- 
ence from the totality of the existing circumstances that it 
was defective and that such defect was causally related to 
the mishap, nor does it mandate that a plaintiff must iden- 
tify a specific defect in order to establish a jury question 
of strict liability. Moraca v. Ford Motor Co. App. Div. 198 

It is only where there is an unreasonable danger of per- 
sonal injury in the defective product that recovery can be 
founded on the rule of strict liability in tort, and this should 
be especially so when dealing with used goods. Turner v. 
Int’] Harvester Co. Law Div. ........................ . 470 

A simple “‘as is” disclaimer should not effectively insu- 
late the dealer from a claim of strict liability in tort follow- 
ing an accident resulting from a safety defect present in 
the vehicle when it was in the control of the dealer when 
selling to the ordinary consumer; here, summary judg- 
ment must be denied because defendant dealer has not 
shown that special circumstances of this sale constituted 
either an express or implied waiver of this buyer’s reason- 
able expectations regarding the absence of safety defects. 
Turner v. Int’l Harvester Co. Law Div. .............. . 470 

Where the user of a product is contributorily negligent 
in failing to make the product safe, the seller should not 
be held to a strict liability standard, and, since the pres- 
ence of trichinae in raw pork can be cured only by the con- 
sumer’s properly cooking the meat, the seller cannot be 
held liable on grounds of strict liability or breach of im- 
plied warranty. Hollinger v. Shoppers Paradise of N.J., 
Rite sie AW SIU Rei ine) Se ene ios urine 599 

Since plaintiff did not prove that the defect existed when 
the manufacturer or even the pharmacy sold the camera, 
a cause of action predicated upon strict liability or implied 
warranty under the Code is not maintainable; furthermore, 
he failed to establish a substantial impairment of the value 
of the camera to entitle him to revoke his acceptance 
under N.J.S.A. 12A:2-608, and New Jersey has noi applied 
the Sales chapter of the Uniform Commercial Code to 
transactions between a manufacturer and a purchaser of a 
product from some third person who is not the manufac- 
turer’s servant, agent or employee; the warranty here was 
only to repair the camera and judgment will be entered 
that it do so. Herbstman v. Eastman Kodak Company. 
UDTEING Bebo s os atch ewe css Sin kyo anes sees 681 

A fair reading of the entire charge discloses that the trial 
judge did not limit or restrict the manufacturer’s duty to 
warn to the theory of liability based on negligence, and 
that it applied to all theories of liability on which plaintiffs 
based their claims against automobile manufacturer for 
allegedly improper design of push button gear selection 

system; the trial court erred in setting aside the jury ver- 
dict in favor of the manufacturer and granting a new trial 
as to the manufacturer’s liability. Kuhner v. Marlyn Man- 
Ty, CEB \ COL 1 aie eae ener eee erat ee eee ee 839 

Taylor v. Paul O. Abbe, Inc. Third Circuit .......... 908 








<as€ 











SUBDIVISIONS 

N.J.S.A. 40:55-1.21, by necessary implication, empowers 
a planning agency to condition subdivision approval on 
off-site improvements made necessary by reason of the 
subdivision’s effect on lands other than the subdivision 
property. Divan Builders, Inc. v. Planning Bd. of the Twp. 
of Wayne. Supreme Ct. ..................6...002. 000, 297 

Where the need for the off-site improvement is created 
by the proposed subdivision, the municipality may require 
the subdivider to pay the difference between the cost of the 
improvement and the total amount by which all properties 
served thereby, including the subdivision, have been spe- 
cifically benefitted by the improvement. Divan Builders, 
Inc. v. Planning Bd. of the Twp. of Wayne. Supreme Ct. 297 


SUBROGATION 
The employer’s right to reimbursement in a Workmen’s 
Compensation matter from third-party defendants should 
not be barred, even though the employer was concurrently 
negligent, since N.J.S.A. 34:15-40 lays out a comprehensive 
legislative plan for the application of the statutory subro- 
gation for the employer or his insurance carrier and, since 
the employer stands in the shoes of his employee, the con- 
current negligence of the employer does not bar the em- 
ployee and hence neither can it bar the employer. Schwei- 
zer v. Elox Division of Colt Industries. Law Div. ...... 447 
Where a carrier pays PIP benefits to a passenger in its 
assured’s automobile, its subrogation rights against the 
tortfeasor’s carrier during the viable period of the subroga- 
tion feature of the no-fault statute are limited by the 
amount of liability of the tortfeasor’s policy. Pennsylvania 
Manufacturers’ Ass’n Ins. Co. v. Government Employees 
Ins; ‘Co; (GEICO): Apps DIV... ces cece can 1019 
An injured party’s recovery for pain, suffering and dis- 
ability cannot be diminished by any subrogation claim and, 
if the liability coverage of the tortfeasor’s carrier is ex- 
hausted by satisfaction of the injured person’s claim, not 
only is it relieved of responsibility to the carrier responsible 
for PIP payments, but that carrier has no avenue of subro- 
gation recovery. Pennsylvania Manufacturers’ Ass’n Ins. 
a v. Government Employees Ins. Co. (GEICO). App. 
lV. ET AO HAN poe ROR LET EE eee ee ae 1019 


SUPREME COURT 
The Supreme Court’s Advisory Committee on Judicial 
CO TES ASE Oe emt ee an eet en uey Ween Paes 65 
Rules Governing The Procedures Of The Committee On 
Character Appointed By The Supreme Court Pursuant To 
R. 1:25 . 129 
Report of the New Jersey Supreme Court’s Committee 
on Volunteers in Probation ............................ 290 
Report of the New Jersey Supreme Court’s a 
Court Committee: ... 5 csve sss eseccosssscwsstwsess 
Report of the Committee on Opinions ............... -” 
Report of the Committee on Juvenile & Domestic Rela- 
tions Courts 97 
Report of the Trustees of the Clients’ Security Fund.. 297 
Annual Wiretap Report 310 
Report of the N.J. Supreme Court’s Committee on Crim- 
inal Practice 321 
Report of the N.J. Supreme Court’s County District ~~ 
Committee . 353 
Report of the N.J. Supreme Court’s Committee on Civil 
Practice, December 1974 to March 1975 .......... 377, 448 
Supplemental Report of the Clients’ Security Fund of pn 
Bar Or NOW Jersey... cscs sie ssw ceo sad consis jaca tslns vce 
Report of the Supreme Court’s Committee on the ‘ie 
of Professional Responsibility ......................... 425 
New Rule Amendments 425 
Report of the New Jersey Supreme Court’s Committee on 
Press Relations 426 


Correspondence Re Courts Between Hughes And 
ER MNLG iy eet otis, ert een cen are See © ys cect) 765 
Supreme Court Amends Three Evidence Rules 809 
Supreme Court Committees For 1976 Appointed ..... 873 


Members of Character Committee, Board of Bar Exam- 
iners and Judicial Conduct Committee Appointed . 874 
Supreme Court And General Council Discuss Ethics 
RORSIANAIADEOES | oe Re hai Muncie Bate See tei 875 


Report on Meeting of the Supreme Court and the State 
Bar’s General Council . 899 
Further Report On the Meeting of the Supreme Court and 
the State Bar General Council ....................... 929 
Recommendations to Assignment Judges Re Violent 
Crime, by Chief Justice Richard J. Hughes .. 1001 


SURETIES 


The purpose of a performance guarantee is to assure the 
installation of required improvements; nothing in N.J.S.A. 
40:55-1.22 or the terms of the performance bond here sug- 
gests that it was designed to insure the municipality 
against liability for its negligence in connection with the 
installation of such improvements. Twp. of Wyckoff v. 
Sarna. App. Div. .... 1002 

The sureties here were not required to file financing 
statements and the Uniform Commercial Code does not 
impair their equitable right of subrogation; the sureties’ 
right to the funds is thus superior to the claim of plaintiff 
factor who filed a security agreement and financing state- 
ment in accordance with the UCC. Stevlee Factors, Inc. v. 
State of New Jersey. Chan. Div. . . 1054 


SURROGATES AND SHERIFFS 

Surrogates And Sheriffs. Delivered by Norman A. Cohen 
(Cohen & Kaufman, Perth Amboy) at the General Council 
meeting. ae OO 


SUSPENSION OF PROCEEDINGS 


Although the defendant here has no drug-related convic- 
tions since the effective date of N.J.S.A. 24:21-27 and quali- 
fies for a suspension of proceedings under subsection (a), 
under subsection (c)(1), based on his many involvements 
with the law and his present pending drug offense, he is a 
danger to the community and his motion is denied. State 
v. Grochulski. Hudson County Ct. ..................... 574 





If the court finds that a defendant, on motion to suspend 
proceedings, satisfies one of the criteria of N.J.S.A. 24:21- 
27(c), a conditional discharge must be granted; the exist- 
ence of specific programs to treat marijuana users is not 
a sine qua non for availability of conditional discharge, and 
supervisory treatment may be provided through any rea- 
sonable means that will effectuate the goal of rehabilita- 
tive guidance. State v. Bush. County Ct. ............... 654 


Eligibility for the suspension procedure under N.J.S.A. 
24:21-27 is restricted to those persons charged with or 
convicted of simple possession, use, or being under the 
influence of a controlled dangerous substance; consequent- 
ly, where, as here, a defendant has been charged with 
possession, conspiracy to possess and distribute, and pos- 
session with intent to distribute marijuana, the trial court 
may not entertain or grant an application for the sus- 
pension of proceedings as to any one or more of the charges 
before the —— 4 all of them on a need trial. State 
v. Battaglia. App. D ie 662 


An admission of nadine: is not a prerequisite to 
suspension of proceedings under N.J.S.A. 24:21-27. State v. 
Alston. App. Div. ....... 1007 


The nature and quality of the estate act, as well as the 
formal statutory charge, are factors that should influence 
the discretion of the sentencing judge; under all of the cir- 
cumstances here, there was no abuse of discretion or 
mistake in the trial court’s refusing to grant defendant’s 
application for a conditional discharge under N.J.S.A. 
24:21-27. State v. Johnson. App. Div. ... : 1065 


TAXES 


F.H.A. financed sales should not be excluded as a class 
from a sales-ratio study in establishing a county equaliza- 
tion table for the apportionment of county taxes among the 
taxing districts, but, once the sales price in such a sale is 
shown to have been substantially distorted by extraordi- 
nary charges attributable to F.H.A. financing, so that it 
does not reflect the true consideration for the property as 
between the buyer and the seller, it should be discarded 
and not used in the sales-ratio study. (Modifying 127 N.J. 
Super. 588 (1974).) a of Taxation v. Mercer Co. Bd. of 
Taxation. Supreme Ct. 158 


For purposes of real sweat: taxation — N.J.S.A. 
54:4-1 et seq., machinery and equipment, used in a manu- 
facturing process, attached to land or buildings are to be 
assessed and taxed as realty if they have been placed in or 
annexed to a structure to carry out the purposes for which 
the structure was erected or designed or to which it has 
been adapted, with the intention to remain there per- 
manently, and the removal thereof will result in material 
injury, as defined in the ‘‘institutional doctrine of fixtures” ; 
the test is the essentiality of the chattels to the use for 
which the building was designed or used. National Lead Co. 
v. Borough of Sayreville. App. Div. . 169 


Defendant municipalities may not disobey the order of 
the county Board of Taxation to revalue their taxable real 
property because of the mere uncertainty over what tax 
policy the Legislature or the Supreme Court may adopt 
pursuant to Robinson v. Cahill. Middlesex County Bd. of 
Taxation v. Borough of Sayreville. App. Div. 241 


While the increasingly heavy burden of local taxes for 
municipal governmental and school costs on homeowners 
is recognized, relief from the consequences of this tax 
system will have to be furnished by other branches of gov- 
ernment; developing municipalities must zone primarily 
for the living welfare of people and not for the benefit of 
the local tax rate. Southern Burlington County NAACP v. 
Twp. of Mount Laurel. Supreme Ct. os SOL 


Although a developing municipality may properly zone 
for and seek industrial ratables to create a better eco- 
nomic balance for the community vis-a-vis educational and 
governmental costs engendered by residential develop- 
ment, it may not exclude or limit categories of housing for 
the same local financial end. Southern Burlington County 
NAACP v. Twp. of Mount Laurel. Supreme Ct. 281 


When a municipality zones for industry and commerce 
for local tax benefit purposes, it without question must 
zone to permit adequate housing within the means of the 
employees involved in such uses. Southern Burlington 
County NAACP v. Twp. of Mount Laurel. Supreme Ct. 281 


No specific plan or method has been prescribed in the 
carrying out of the equalization of aggregates of assess- 
ments and any reasonable and efficient method may be 
employed; there devolves upon the county boards of tax- 
ation only the duty of effectuating this process so as to 
secure, to the most feasible limit, a fair distribution of 
the common tax burden and to minimize as much as pos- 
sible the unfair or disparate allocation of the joint tax. 
Sayreville v. Middlesex Co. Bd. of Taxation. App. Div. 303 


The mere excess of receipts over disbursements in cer- 
tain years of operation by a non-profit cemetery where 
there has been no distribution of the excess whatever, or 
where the monies have been held to be expended as needed 
for cemetery purposes, does not remove the dedicated 
cemetery land from the tax exemption conferred by N.J. 
S.A. 8A:5-10. Locustwood aeanind Ass’n v. = of _— 
Hill. App. Div. . 358 


The duty of the Division of Tax nance to one ade- 
quate findings of fact and to express reasons for its de- 
cisions has not been fulfilled here; there is a compelling 
need for quasi-judicial and administrative agencies to un- 
derstand what constitutes adequate findings of fact, the 
practical reasons why they are mandated, the distinctions 
between ultimate and basic facts, and the necessity that 
the findings have evidentiary support. mane Moore & 
Co. v. City of Newark. App. Div. ... 478 


In a wrongful death action, the jury pee Nee the bene- 
fit of evidence that will apprise them of the probable 
impact of income taxes on deceased’s future losses and in- 
structions to base future losses on net rather than gross 
income, and must be instructed that the damage award 
itself is not subject to income taxation. Tenore v. Nu Car 
Carriers, Inc. Supreme Ct. = 577 
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Where appellant and decedent began living together in 
1935, knowing of the impediment that existed because of 
her previous undissolved marriage, and she did not obtain 
a divorce until 1950, after N.J.S.A. 37:1-10 abolished com- 
mon law marriages, there was never a time when they 
could have intended or joined in a common law marriage, 
and the Transfer Inheritance Tax Bureau was correct in 
giving her the status of a Class D, rather than a Class A, 
beneficiary. In re estate of Widenmeyer. App. Div. 640 

Although the Division of Tax Appeals does not have au- 
thority to settle boundary disputes generally, in cases, as 
here, where more than one municipality seeks to assess 
the same premises, it has the power and duty to determine 
what portion of the premises lies within each municipality 
and so may be assessed by it. Supermarkets Oil Co., Inc. 
v. Manalapan Twp. App. Div. 642 

Held that the agreement here, providing a private dwell- 
ing for defendant and his family in consideration of an 
undertaking to repair and restore the house, is a lease and 
the interest of the defendant is subject to taxation by plain- 
tiff municipality by virtue of N.J.S.A. 54:4-2.3. Twp. of 
Sandyston v. Angerman. App. Div. 663 

The value of the apartment complex owned by petitioner 
was properly included in its net worth for the purpose of 
determining the amount of corporate business tax payable 
by it even though it held title to the property solely as a 
nominee for the benefit of others. Somerset Apartments, 
Inc. v. Director, Division of Taxation. App. Div. 685 

In assessing real property leased to oil company for 
operation of service station, number of gallons of gasoline 
sold is not controlling index of value in the circumstances 
because it depends substantially on factors not related to 
value of land; more relevant is the actual net rental paid 
under long-term lease, and, although rent under a long- 
term lease may be out of line with current rental value, 
such rent is the most relevant index of value here. Humble 
Oil and Refining Company v. Borough of Englewood Cliffs. 
App. Div. 718 

The uniform assessment of all properties at 100% of their 
true value as determined by the 1968 revaluation here con- 
stituted a common level for purposes of meeting a dis- 
crimination appeal, and the taxpayer, who seeks a reduc- 
tion of an assessment below true value, has not proven 
that his share of the total tax burden substantially exceeds 
the share allocated to others generally. Tri-Terminal Corp. 
v. Borough of Edgewater. Supreme Ct. 942 

U.S. v. Zudick. Third Circuit . 964 
New Jersey’s New Income Tax, by Howard K. Schwartz- 





man 977 
Bank of New York v. U.S. Third Circuit 1048 
U.S. v. Waltman. Third Circuit 1048 


Since the 63 acres of vacant land here were acquired by 
the non-profit corporation four years after the land contain- 
ing the buildings, they are not exempt from real property 
taxes. Boys’ Club of Clifton, Inc. v. _ of Jefferson. 
App. Div. 1063 


TEACHERS 


Payment for unused sick leave in the form of additional 
compensation to teachers upon retirement pursuant to a 
collective negotiation agreement or as a matter of school 
board policy is not prohibited by N.J.S.A. 18A:27-4 and does 
not constitute a gift of public moneys in violation of the 
State Constitution. Maywood Education Ass’n, Inc. v. May- 
wood Bd. of Education. Chan. Div. 141 

By stopping payment of extra compensation to those 
teachers who were previously entitled to it without first 
negotiating with the Association, the Board of Education 
violated N.J.S.A. 34:12A-5.3, and the parties are hereby 
ordered to negotiate. Bridgeton Education Ass’n v. Bd. 
of Ed. of City of Bridgeton. Chan. Div. 391 

The sign in-sign out procedure instituted by the board of 
education here is a reasonable method available to man- 
agement to check upon its employees; it is not a term and 
condition of employment and therefore is not a subject for 
arbitration. Galloway Twp. Bd. of Education v. Galioway 
Twp. Education Ass’n. Chan. Div. 785 

The actions of the Commissioner and the State Board of 
Education in disseminating the result of statewide achieve- 
ment tests in reading and mathematics were within their 
statutory authority and are entirely reasonable; also, the 
initiation, and dissemination of the results of a testing pro- 
gram are clearly matters of fundamental educational 
- Chappell v. Comm’r of Education of N.J. App. 

iV. : 839 

Hofiman v. Jannarone. U.S. Dist. Ct. 908 

N.J.S.A. 18A:29-14 authorizes a board of education to 
withhold an increment for good cause and establishes a 
statutory policy that cannot be frustrated by the mere 
promulgation of a salary guide as part of the contract be- 
tween the board and the teachers’ representative. Clifton 
a Ass’n, Inc. v. Bd. of Education of Clifton. App. 

lv 943 

Tenured faculty at State colleges shall be separated from 
employment for ‘budgetary reasons in order of seniority, 
unless senior faculty are unqualified for existing positions. 
Attorney General’s Formal Opinion No. 18 - 1975. 992 

Preferential re-employment rights are applicable only to 
the institution where the faculty member was employed at 
the time tenure was granted. Attorney General’s Formal 
Opinion No. 18 - 1975. 992 

Where plaintiff college faculty members had a vested 
right in tenure, which could legally be divested only if con- 
tractually defined conditions occurred, the proof of exist- 
ence of those conditions as a justifiable reason for ter- 
minating their status plainly was the burden of the de- 
fendants, and there was adequate evidence to support the 
trial court’s finding that they failed to establish bona fide 
causation. American Ass’n of University Professors v. 
Bloomfield College. App. Div. 1003 

In view of the uncertainty in measuring damages here 
because of the indefinite duration of the contract and the 
importance of the status of the plaintiffs in the college 
teaching profession, the remedy of specific performance 
reinstating them to their positions is appropriate to achieve 
equity and justice. American Ass’n of University Profes- 
sors v. Bloomfield College. App. Div. 1003 
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TELEPHONE COMPANY 

A telephone company is not a free agent but must con- 
form to the dictates of local ordinances with respect to the 
location of its utility poles and the duty imposed is to 
provide for the usual and ordinary risks of travel, not to 
guard against extraordinary exigencies created when a 
vehicle leaves the roadway out of control, as here. Oram 
v. N.J. Bell Telephone Co. App. Div. 350 


TENANCIES BY THE ENTIRETY 

In the case of property shown on the tax rolls as owned 
by tenancy by the entirety, the signature of one spouse on 
a petition fer referendum uncer N.J.S.A. 40:49-27 should be 
counted for half the value of ihe property. Retz v. Mayor 
and Council of Saddlebrook. “pp. Div. 584 


TORT CLAIMS ACT 
Defendants in a personal injury action may not join pub- 
lic entities as third party defendants for indemnification 
and contribution where the plaintiff has failed to present 
a claim against such public entity directly under N.J.S.A. 
59:8-8 of the Tort Claims Act of 1972. Cancel v. Watson. 
Law Div. 102 
A tort action for malicious prosecution against the State 
of New Jersey based upon the State’s alleged violation of 
plaintiff’s constitutional rights to due process comes within 
the express exception contained in N.J.S.A. 52:4A-1 and 
hence is not barred by that statute. Strauss v. State of 
New Jersey. Law Div. 159 
“An infant’s claim under the Tort Claims Act may in- 
clude damages for “pain and suffering” if anticipated 
future medical expenses would bring the total medical ex- 
penses above $1,000. Reale v. Twp. of Wayne. Law Div. 200 
A claim under the Tort Claims Act for damages for per- 
manent injury is recoverable notwithstanding the medical 
treatment expenses do not exceed $1,000, though damages 
for “pain and suffering’? may not be recovered. Reale v. 
Twp. of Wayne. Law Div. 200 
The filing of a complaint does not serve as notice of claim 
under N.J.S.A. 59:8-8, since one of the purposes of that sec- 
tion is to encourage settlement of claims against public 
entities without litigation. Reale v. Twp. of Wayne. Law 
Div. 200 
A parent’s claim for consequential damages under the 
Tort Claims Act is barred by failure to comply with the 
provisions of N.J.S.A. 59:8-8 notwithstanding that the in- 
jured infznt’s claim is not barred. Reale v. Twp. of Wayne. 
Law Div. 200 
The filing of a notice of claim under the New Jersey Tort 
Claims Act here, eleven months after the accident, is 
allowed, since sufficient reasons were shown for not filing 
within the 90-day period after accrual of the claim and the 
public entities will not be prejudiced. Wade v. New Jersey 


Turnpike Authority. Law Div. 201 
The New Jersey Turnpike Authority is a ‘‘public entity” 
within the meaning of the N.J. Tort Claims Act and is 


covered by that Act, notwithstanding it has the power to 
sue and be sued. Wade v. N.J. Turnpike Authority. Law 
Div. 201 

Under the Tort Claims Act, a public entity may be liable 
for injury resulting from an act or omission of its employee 
within the scope of the employment, notwithstanding that 
a suit against the employee may be barred by reason of 
interspousal immunity; here, wife of defendant borough’s 
policeman who was accidentally shot by him may main- 
tain suit against defendant even if immunity exists as to 
her husband. Steward v. Boro of Magnolia. App. Div. 641 

N.J.S.A. 59:2-2 holds a public entity clearly liable for 
acts or omissions of a low-level discretionary or minis- 
terial nature; once clear warning of a threat to take life 
was received by the police, they had a ministerial duty to 
investigate, and a jury may find liability on the part of the 
public entity for omission to so investigate; alternatively, 
the decision not to investigate may be found to have been 
a palpably unreasonable exercise of low-level discretion. 
Wuethrich v. Delia. Law Div. 643 

The New Jersey Turnpike Authority is clearly a public 
entity within the meaning of that term in N.J.S.A. 59:1-3. 
Dependable Container Service, Inc. v. N.J. Turnpike Auth. 
App. Div. 763 

N.J.S.A. 59:8-8 expressly preserves an infant plaintiff’s 
right to file a notice of claim throughout the pericd of her 
minority and a parent’s derivative claim attaches to the 
infant’s claim and is accordingly preserved so long as it 
is asserted at the same time that the infant brings her 
ciaim; motions of infant plaintiff and her father to file 
notices of claims with the defendant board of education in 
excess of iwo years after the accident granted. Vedutis v. 


Tesi. Law Div. 809 

The incapacity of plaintiff, a quadriplegic, was sufficient 
reason for his failure to file a notice of claim under the 
Tort Claims Act within the 90-day period here. Marino v. 
Union City. Law Div. 928 


he ‘“‘dangerous condition” of the property intended to 
provide a basis for the imposition of liability under the 
Tort Claires Act would not include the mere presence of a 
person with criminal intent or purpose as in the facts of 
this case; by express prohibition of N.J.S.A. 59:2-7 a claim 
of insufiicient police protection is excluded as the basis of 
a cause of action. Setrin v. Glassboro State College. App. 
Div. 958 
Although the maxim ‘ignorance of the law is no excuse” 
is an absolute in the field of criminal law, the courts of 
New Jersey do not consider it an eternal truth when apply- 
ing time limitations; plaintiff here is unschooled in the law 
and it is reasonable to believe that she had no idea what- 
ever that she had a cause of action against defendant coun- 
ty due to the combination of the recently enacted Tort 
Claims Act and a defect in the roadway, and the trial judge 
did not abuse his discretion in permitting the filing of the 
late claim. Keller v. County of Somerset. App. Div. _ 1039 
The parent has the same period of time in which to file 
a notice of claim under the Tort Claims Act as the infant. 
Rost v. Fairlawn Bd. of Ed. App. Div. 1057 





TORTS 

Where employees voluntarily established a car pool not 
originated by the employer, and their travel allowance 
fell far short of substantially all of the expenses involved, 
there was no employer-employee relationship which could 
give rise to a Workmen’s Compensation recovery when an 
accident occurred on their way home from work, and 
therefore no co-employee relationship between the driver 
and his injured passengers which would bar suit. Madaras 
v. Chinigo. Law Div. he eee ee Sak de ck ee Se 

While a duty may not be posited solely upon the relation- 
ship of landlord and tenant, a landlord does owe a duty to 
take reasonable steps to protect a tenant from foreseeable 
criminal acts committed by third persons; here, the theft 
of plaintiff's property was proximately caused by land- 
lord’s negligent conduct in permitting tenants’ door to 
remain inadequately secured. Braitman v. Overlook Ter- 
race Corp. App. Div. CSE ET I are. | 

Defendant hospital and blood bank, although under an 
obligation to use due care, were not accountable under the 
theory of strict liability in tort for hepatitis caused by 
infected blood in 1966, when such infection was undiscover- 
able. Brody v. Overlook Hospital. Supreme Ct. ........ 195 


Plaintiff’s proofs were sufficient to invoke the application 
of the circumstantial evidence rule; affirmed substantially 
for the reasons expressed in the majority opinion of the 
Appellate Division. Moraca v. Ford Motor Co. Supreme 
Court EE ee eee aaenen ee 198 


Prolonged uneventful use of a vehicle prior to the injuri- 
ous occurrence does not legally bar the raising of an infer- 
ence from the totality of the existing circumstances that it 
was defective and that such defect was causally related to 
the mishap, nor does it mandate that a plaintiff must iden- 
tify a specific defect in order to establish a jury question 
of strict liability. Moraca v. Ford Motor Co. App. Div. 198 


Although the existence of a defect in a product cannot be 
found on the basis of mere conjecture or guess, it is not 
necessary to exclude every other possible cause for the 
mishap which the ingenuity of counsel might suggest; the 
finding of strict liability may be circumstantially support- 
able, and when the facts permit an inference that the 
harmful event ensued from some defect (whether identifi- 
able or not) in the product, the issue of liability is for the 
jury. Moraca v. Ford Motor Co. App. Div............. 198 


To the extent that the complaint against defendant 
unions and union officials alleges malicious interference 
with plaintiff's employment, unrelated to any possible 
legitimate union objective, it states a claim for relief over 
which the state court has jurisdiction, as an exception to 
the doctrine of federal preemption. Davenport v. Terry. 
PRP EIU CES cece hol re eees oaELEwaiiraabeieahs connie 513 


It is one thing to impose liability on the possessor of a 
car who lends it to a person known to be a dangerous 
driver, but it is quite another to: 1) impose a duty of in- 
quiry upon the possessor when he has no actual knowledge 
as to the driving ability of the borrower and 2) impose such 
liability after title to the car has been transferred; donor 
defendant’s motion for dismissal granted. Sikora v. Wade. 
Law Div. Soxcok aches : 777 

To constitute ‘‘permanent significant disfigurement’ the 
disfigurement must be more than a trifling mark discover- 
able on close inspection and must substantially detract 
from the person’s appearance; here, while the plaintiff has 
suffered scarring that may be permanent, it is not of the 
significant nature needed to override the tort exemption of 
N.J.S.A. 39:6A-8. Falcone v. Branker. Law Div. 784 

The conduct alleged here does not, as a matter of law, 
amount to the type of outrage necessary to establish the 
tort of intentional infliction of emotional distress, rather, 
the action is for alienation of affections and recovery is 
barred by the Heart Balm statute; however, plaintiff’s 
allegation relating to defendant’s wrongful deprivation of 
support payments from her husband constitutes a cause 
of action independent of those barred by N.J.S.A. 2A:23-1. 
Hafner v. Hafner. Law Div. Pee 818 

Plaintiff’s third-party suit against the Port Authority is 
an independent action founded upon common law tort 
remedies, not a claim arising out of provisions of the 
worker’s compensation law, and is thus barred by his 
failure to comply with the provisions of N.J.S.A. 32:1-163, 
which requires that suits against the Port Authority be 
commenced within one year after the date the cause of 
action accrues. Wood v. Dic/Underhill and Universal Build- 
ers Supply Co. Law Div. a 92” 


TRADEMARKS 

Price maintenance contracts made under the New Jersey 
Fair Trade Act of trademarked products are valid, even 
though set by a distributor. Cooper Distributing Co., Inc. 
v. Arnco Electronics. Chan. Div. ................... 22 


TRAFFIC 

Ordinance prohibiting all parking on both sides of 16-foot 
wide dead-end street is sustainab!» as a valid parking reg- 
ulation despite the heavy burden imposed on owners of 
property on the street. Kirylak v. Mayor and Council of 
Edgewater. Law Div. ier cies poet 140 

A green light does not confer on a driver favored with it 
an unqualified right to proceed; the fundamental obligation 
of using due and reasonable care under the circumstances 
persists, and a jury may not absolve him completely from 
any duty of observation. Rekiec v. Zizio. App. Div. ... 216 

The availability of compensation for damage to the re- 
maining property caused by anticipated traffic, together 
with the resulting noise and fumes, after a partial taking 
for highway or jughandle uses remains an open question in 
New Jersey (except in special circumstances, such as a 
school); the problem is not reached here because any 
testimony concerning such damage in these circumstances 
would be too remote and speculative to warrant reception 
into evidence, whatever the general rule with respect to 
the availability of such compensation may later be dis- 
closed to be, and submission of this issue to the jury con- 
stituted reversible error. Ocean County v. Landolfo. App. 
Div. .... Oe ee RR IN NRT Gn Ta BT 329 


TRESPASS 

Where it is certain that damage has resulted, mere un- 
certainty as to the amount will not preclude recovery and 
evidence affording a basis for estimating damages with 
some reasonable degree of certainty is sufficient to support 


an award of compensatory damages. Paolicelli v. Wojcie- 
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In the absence of either actual malice by defendant, or 
any act or omission by him accompanied by a wanton and 
willful disregard of plaintiffs’ rights, punitive damages 
should not have been awarded. Paolicelli v. Wojciechowski. 
_N CTS) DTZ aR Ree POOR NE Arak ioe eee eae wae 303 


TRICHINOSIS 

Where the user of a product is contributorily negligent 
in failing to make the product safe, the seller should not 
be held to a strict liability standard, and, since the pres- 
ence of trichinae in raw pork can be cured only by the con- 
sumer’s properly cooking the meat, the seller cannot be 
held liable on grounds of strict liability or breach of im- 
plied warranty. Hollinger v. Shoppers Paradise of N.J., 
Toke PoC) 7 ae eee eee eran aire os, ere : 599 

There being no method for detecting the presence of 
trichinae in raw pork, the failure to detect cannot com- 
prise negligence. Hollinger v. Shoppers Paradise of New 
BETSEY AIC AGA WONG Scns oe cen da serneeses hom seey 599 


TRUSTS 


The declaration of trust concerning mutual fund shares 
and all accumulations thereto signed by the deceased cre- 
ated a valid inter vivos trust and the execution of a will 
naming another as residuary legatee did not change the 
beneficiary of the trust; making the trust res accessible to 
the deceased settlor’s creditors does not do violence to the 
trust under the circumstances here any more than it does 
in savings deposit situations. In Re Estate of Kovalyshyn. 
Hudson'Co. Ct., Probate Div... .... 6. esses eee . 830 


TRUTH IN LENDING 


Where the omission of the date on the authorization for 
credit life insurance, signed in conjunction with a retail 
installment contract, was an unintentional bona fide error, 
such omission does not entitle the purchaser to recovery 
under the Truth in Lending Act. Washington Motor Sales 
v. Ferreira. Tssex: Co. Dist, Cb... . oo. cs occ eens eee 103 

The Truth in Lending Act does not require that an accel- 
eration clause appear on the face of a retail installment 
contract. Washington Motor Sales v. Ferreira. Essex Co. 
LET) CAIRN tants te gern NS Wont einen Uo trey rt eee eR eon ee 103 

One who sells automobiles on credit to a consumer with 
financing charges imposed on the installment payment 
program is a ‘‘creditor’” subject to the requirements of the 
Truth in Lending Act. Washington Motor Sales v. Ferreira. 
PUSHER ACOHMUY MDISUSNObs aco. cs ecawcsh caneee ieee vows . 103 


TURNPIKE AUTHORITY 

The New Jersey Turnpike Authority is a ‘“‘public entity” 
within the meaning of the N.J. Tort Claims Act and is 
covered by that Act, notwithstanding it has the power to 
sue and be sued. Wade v. N.J. Turnpike Authority. Law 
her EE ee ee mer ee 201 


The New Jersey Turnpike Authority is clearly a public 
entity within the meaning of that term in N.J.S.A. 59:1-3. 
Dependable Container Service, Inc. v. N.J. Turnpike Auth. 
App. Div, ......<- 763 


UNAUTHORIZED PRACTICE OF LAW 

COMMITTEE OPINIONS 

No. 13 - Corporate appearance before zoning board other 
than through attorney ... 

No. 14 - Out of state attorney employed by New Jersey 


corporation BAe 399 
No. 15 - Solicitation of quickie divorces ......... ois ee 
No. 16- Corporate appearance before planning board 

other than through attorney ....................568 
No. 17 - Preparation of New Jersey deed by foreign at- 

LETC Sy RRS Seger Tea ey 568 


No. 18 - Agent to recover possession or rentals acting as 
PINIICUMTDIRD 825056 cose Ke sate of Ne Oe 


UNEMPLOYMENT BENEFITS 

Advice allegedly given to a claimant by agency em- 
ployee that he notify unemployment claims office by letter 
of his inability to appear personally on his reporting date 
does not estop agency from denying benefits for failure to 
appear. Zimmerman v. Board of Review. App. Div. .. 264 

N.J.A.C. 12:17-2.1(b) and (c) construed, in accordance 
with administrative interpretation, as requiring personal 
appearance on assigned reporting date or within 14 days 
thereafter to qualify for unemployment benefits for each 
two-week period for which claim is made. Zimmerman v. 
Board WEA VIOW. ADD DIV, «<2 conc oes dom ne nen eee de 264 

Where the employer terminated claimant’s employment 
because of her refusal to comply with its reasonable re- 
quirements, she did not voluntarily quit; subsection (b), 
not (a), of N.J.S.A. 43:21-5 applies and her disqualification 
extends only to the period provided therein. Broderick v. 
Bd. of Review. App: DW. ..... 0... <2. 220. e 2a . 332 


UNEMPLOYMENT COMPENSATION 


Held, on facts, that the findings of the administrative 
tribunals, that claimant’s restrictions on her search for 
work were reasonable only for four weeks after filing her 
claim for benefits, were supported by substantial evidence. 
Ferry v. Bd. of Review, Div. of Employment Security, 
Dept. of Labor and Industry. App. Div. ....... . 46 

Although mere dissatisfaction with working conditions 
which are not shown to be abnormal or do not affect health 
does not constitute ‘“‘good cause” for leaving work volun- 
tarily, intentional harassment of an employee is an ab- 
normal working condition and constitutes good cause. As- 
sociated Utility Services, Inc. v. Bd. of Review, Dept. of 
Labor and Industry. App. Div. ...... Us Sake i erate OD 

Where claimant moved from Morris County (unemploy- 
ment rate of 4.9%) to Aguada, Puerto Rico (unemploy- 
ment rate of 30.5%) he rendered himself unavailable for 
work within the requirement of N.J.S.A. 43:21-4(c); the 
denial to him of unemployment compensation was proper 
and not discriminatory. Gonzalez v. Bell Laboratories. 
2A Os. C1 ae ME eee erect anE EN SER CNRRA Sri 4 289 
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UNFAIR COMPETITION 


Federal copyright laws do not preclude the application 
of New Jersey’s statutory and common law of unfair com- 
petition, which prohibits the practices of defendants here 
in their duplication and distribution of the musical tapes 


» and records produced by plaintiff. Columbia Broadcasting 


System, Inc. v. Melody Recordings, Inc. App. Div. .... 584 


UNIFORM COMMERCIAL CODE 


The peaceable repossession without notice of the goods, 
upon default of the buyer, by abank, as assignee of an 
installment sales contract with a retained security interest 
and acceleration and repossession clauses, involved no 
prohibited state action nor breach of fundamental right 
but was validly based on the private contractual relation- 
ship of the parties. King v. South Jersey Nat’l Bank. 
COD PERE? (CAR IRR i ON arte ie aera merce een aed 72 


The term ‘“‘legally obligated” used in a comprehensive 
liability insurance policy requires that a seller’s liability 


, to its customer for property damages resulting from a 


_ Herbstman v. Eastman Kodak Co. App. Div. ........ 


breach of implied warranty be established by a court of 
competent jurisdiction before the seller can recover such 
damages from its insurer; the allowance by the seller of a 
recoupment to its customr does not satisfy the policy re- 
quirement notwithstanding that such recoupment is in ac- 
cordance with N.J.S.A. 12A:2-714, 715 and 717 of the 
Uniform Commercial Code. Bacon v. The American Insur- 
SOT Coie fA 0 ann 89 


Where defendant’s ‘‘warranty’ announced the avail- 
ability of free repairs but there was no language to suggest 
that the thus limited offer was intended to exclude all 
other remedies, it cannot be said that the parties expressly 
agreed to limit available remedies to repairs; plaintiff is 
entitled to return of the purchase price of defective camera. 
112 


In the Matter of Middle Atlantic Stud Welding Co. = 
Circuit 


A fully perfected security interest in an account receiv- 
able is superior to the lien of a subsequent judgment cred- 
itor who levied upon that account prior to default on the 
part of the debtor in the secured transaction. Shaw Mudge 
& Company v. Sher-Mart Manufacturing Co., Inc. = 
MOA cere ote eee eas LEM Cos sic hs, Saks oc 


Since plaintiff did not prove that the defect existed when 
the manufacturer or even the pharmacy sold the camera, 
a cause of action predicated upon strict liability or implied 
warranty under the Code is not maintainable; furthermore, 
he failed to establish a substantial impairment of the value 
of the camera to entitle him to revoke his acceptance 
under N.J.S.A. 12A:2-608, and New Jersey has not applied 
the Sales chapter of the Uniform Commercial Code to 


- transactions between a manufacturer and a purchaser of a 


product from some third person who is not the manu- 
facturer’s servant, agent or employee; the warranty here 
was only to repair the camera and judgment will be 
entered that it do so. Herbstman v. Eastman Kodak Com- 
PAW YM SUDTOIMO NODS, 5. iass.5.5 pec sresten eid Setsnisieeasino% cdeien 681 


Three days’ notice to defendant debtor of the impending 


. private sale of the repossessed automobile was not com- 


mercially reasonable under the circumstances here, and 
disposing of the automobile for $50.00 when only minor 
repairs would have made it operational was tantamount to 
conducting a sale in a manner that was not commercially 
reasonable; the secured party here must be deprived of 
his right to maintain a deficiency suit. Franklin State Bank 
v. Parker. Union County Dist. Ct. ......... 1022 


Kaufman vy. Solomon. Third Circuit 1048 


The sureties here were not required to file financing 
statements and the Uniform Commercial Code does not 
impair their equitable right of subrogation; the sureties’ 
right to the funds is thus superior to the claim of plaintiff 
factor who filed a security agreement and financing state- 
ment in accordance with the UCC. Stevlee Factors, Inc. v. 
State of New Jersey. Chan. Div. ..................... 1054 


UNINSURED MOTORIST 


The “‘other-insurance”’ exclusion in the uninsured motor- 
ist (UM) endorsement of an automobile liability policy 
(known as an “‘excess-escape clause’) is repugnant to 
N.J.S.A. 17:28-1.1 mandating an offer of UM coverage in 


» stated limits in every automobile liability policy issued, 


and, where the total damages of the insured resulting from 
a collision caused by an uninsured motorist exceed the 


~ maximum coverage of the primary policy issued to the 


host vehicle, the exclusionary clause is invalid and ineffec- 
tive. Motor Club of America Insurance Co. v. Phillips. 
“c} UTS) F212). CR eg ed an Pn Re een ENE 87 


The failure to furnish a copy of the complaint to the Un- 
satisfied Claim and Judgment Fund Board as required by 


, N.J.S.A. 39:6-65 upon the institution of a claim against the 


Fund (if there was such a failure), absent a clear showing 
of — held not to ae eebiies Banks v. Walls. 
Law Div , . 359 


Any attempt " an insuror to restrict the liability ¢ on an 
uninsured motorist endorsement is repugnant to both the 
intent and meaning of N.J.S.A. 17:28-1.1, and this is true 


' of the invalid ‘‘exclusionary clause”’ here as well as of 


- 


. 


““excess-escape”’ clauses; moreover, the statute contains 
no suggestion that relief from the “obligation that every 
policy include UM coverage is to be implied when a per- 
son owning two vehicles has purchased two policies of 
insurance from two different carriers. Beek v. Ohio Cas- 
Wally Ans: ‘COVA! DIVs, cic ac wentns yhewn neds Seas 703 


Where the carrier of one party to an accident disclaims 
coverage, such disclaimer makes his vehicle uninsured 
within the meaning of the other party’s uninsured motor- 
ist’s policy endorsement, and the other party can demand 
payment under that coverage from her carrier without first 
concluding her claim against the other driver and without 
the other driver’s carrier’s right to disclaim having first 
been adjudicated. Travelers Indemnity Co. v. Mongiovi. 
BREST ROAM eh cy ney As alec ano atta ah Ro Ue Aen er te 800 


Since the arbitration provision in the policy here is lim- 
ited to a determination of two fact questions: fault and 
damages, and since the insurer admitted that the accident 
was the result of the uninsured driver’s sole negligence and 
that damages would equal its policy limits, only the legal 
issue of set-off remained, which should have been deter- 
mined by the trial judge. Selected Risks Ins. Co. v. Schulz. 
App. Div. 884 


UNSATISFIED JUDGMENT FUND 

The 1972 amendment to N.J.S.A. 39:6-84, increasing the 
limit of recovery against the Fund, applies only to acci- 
dents occurring after the effective date of the enactment. 
Boyd v. Marini. App. Div. ....... . 263 


Prejudgment interest is dieadie pone a Unsatisfied 
Claim and Judgment Fund. Boyd v. Marini. App. Div. 263 

Where there is a disclaimer by an insurance carrier and 
the Fund assigns the defense to a carrier in accordance 
with N.J.S.A. 39:6-66, that carrier may be required to in- 
vestigate and defend at its own cost; but if at any point 
coverage is found or agreed to, the disclaiming carrier is 
required to pay the costs so incurred. Criterion Ins. Co. v. 
MGUICO CAND DIVE. 2s circ crit laehcennseticns 624 


State constitutional provisions governing the form and 
conient of legislation preclude the use of the General Ap- 
propriations Act for fiscal year 1975-76 to effect transfers 
from the Motor Vehicle Liability Security Fund and the 
Unsatisfied Claim and Judgment Fund established by per- 
manent laws, to the General State Fund. Attorney Gen- 
eral’s Formal Opinion No. 15 - 1975 . $07 


URBAN REDEVELOPMENT 

Where planning for urban redevelopment and the threat 
of condemnation are clearly shown to have had such a 
severe impact as substantially to destroy the beneficial use 
that a landowner has made of his property, then there has 
been a taking of property within the meaning of the Consti- 
tution, and such a landowner is entitled to damages. Wash- 
in, gton Market neni ises, Inc. v. mall of Trenton. Su- 
preme Ct. Ras : 753 


VARIANCES 

A zoning board of adjustment may not refuse to act, 
pursuant to sections (c) or (d) of N.J.S.A. 40:55-39, where 
a person submits a colorable application for a variance 
by claiming lack of jurisdiction on the grounds that the 
matter is one exclusively within the jurisdiction of the 
planning board; it must consider the act upon the applica- 
tion in accordance with the statutory criteria. Robinson 
v. Bd. of Adjustment of Cape May. Law Div. ...... 23 

To recognize a commercially operated recreational fa- 
cility of the kind here contemplated (indoor-out-door tennis 
complex) as a use inherently serving the public good or 
welfare so as to constitute a special reason for a variance 
under N.J.S.A. 40:55-39(d) would serve to effectively nullify 
the purpose of that provision. Shields v. Bd. of Adjustment 
of Twp. of Mansfield. App. Div. ... 494 


Site plans do not involve the zoning ceniiiinlinen in- 
herent in the dete.m‘nation of use variance applications 
and the obtaining of site plan approval cannot be made 
a condition precedent to the consideration and determina- 
tion of an application for a use variance by the board of 
adjustment or the governing body. Bederson v. Twp. of 
Ocean. App. Div. ..... 518 

The trial court’s judgment that certain | variances be set 
aside as arbitrary exercises of the zoning power is 
affirmed, since no statutory reasons sufficient to support 
their grant appear in the record; however, this affirmance 
must not be considered approbation of any of the dictum 
in the opinion below, 129 N.J. Super. 170 (Law Div. 1974); 
trial judges are privileged to disagree with the pronounce- 
ments of appellate courts, but the privilege does not extend 
to non-compliance. Hill Homeowners Ass’n et al v. Zoning 
Bd. of Adjustment of Passaic et al. App. Div. ... 560 

A presumption of reasonableness does not attach to a 
statutory denial by official inaction, pursuant to N.J.S.A. 
40:55-39.1, in the same manner as though the governing 
body had acted and denied the requested variance by reso- 
lution; the proceedings here are remanded to defendant 
Mayor and Council for appropriate action. Snyder-Wester- 
lind Corp. v. Mayor and Council of Atlantic Highlands. 
App. Div. . 663 


VASECTOMIES 

On the facts here, husband’s claim that child born during 
marriage is illegitimate because conceived after he had 
undergone a vasectomy does not overcome the presump- 
tion of legitimacy by clear and convincing evidence; it may 
be unlikely that sperm existed in the husband nine months 
after the ee but it is not a L. v. M. Cam- 
den County Ct. ae sas 585 


VENDORS 

A veteran’s license to vend does not authorize the sale 
of merchandise from a fixed location, nor is the itinerant 
vendor exempt from a health regulation ordinance which 
by its terms is applicable to all sellers of foodstuffs within 
the a aes of North ell v. Lord. ne 
Div. : : 


VENUE 

Such limited use of judicial process in another county 
(having a writ of execution issued to the sheriff pursuant 
to a judgment obtained in its home county and the making 
of a levy and holding of a sale thereunder) does not entail 
a waiver or loss of a bank’s right under the Federal Venue 
Act to be sued only in its home county. The Malaker Corp. 
Stockholders Protective Comm. v. First Jersey National 
J [511.072 2) 709 ar —~ 494 

While the venue provisions may be subject to change 
upon a showing of proper circumstances, they do express 
strong policy considerations not to be lightly disregarded; 
the record here does not disclose sufficient reason to 
justify a departure from R. 4:3-2(a). Diodato v. Camden 
County Park Comm’n. App. Div. ......... Aen 902 
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WAGE EXECUTIONS 

If wage execution holders wish to suspend proceedings, 
they should either utilize N.J.S.A. 2A:17-55 or pursue their 
collections so as not to cause injury to others, and inter- 
ference, without the benefit of court order, with the 
running of a wage execution and negligence in collection 
efforts may amount to such a disregard of the rights of 
others as to effect a postponement of one’s priority position 
to that of a junior wage execution holder. Family Finance 
Corp. v. William Jenkins. Essex Co. Dist. Ct. 141 


WAIVER 


Although New York law applied to the construction of the 
New York insurance policy, and the policy, as written, did 
not extend coverage to an interspousal claim, the grant 
of the insurance company’s motion for summary judgment 
was premature since a potential factual issue existed as to 
whether, by its course of conduct, it was estopped from 
asserting non-coverage or had waived its right to do so. 
Empire Mutual Ins. Co. v. Melburg. Supreme Ct. 406 


WARRANTIES 

The term “legally obligated’ used in a comprehensive 
liability insurance policy requires that a seller’s liability 
to its customer for property damages resulting from a 
breach of implied warranty be established by a court of 
competent jurisdiction before the seller can recover such 
damages from its insurer; the allowance by the seller of a 
recoupment to its customr does not satisfy the policy re- 
quirement notwithstanding that such recoupment is in ac- 
cordance with N.J.S.A. 12A:2-714, 715 and 717 of the 
Uniform Commercial Code. Bacon v. The American Insur- 
ance Co. Law Div. ; 89 


Where defendant’s “warranty” announced the avail- 
ability of free repairs but there was no language to suggest 
that the thus limited offer was intended to exclude all 
other remedies, it cannot be said that the parties expressly 
agreed to limit available remedies to repairs; plaintiff is 
entitled to return of the purchase price of defective camera. 
Herbstman v. Eastman Kodak Co. App. Div. 112 


Where the user of a product is contributorily negligent 
in failing to make the product safe, the seller should not 
be held to a strict liability standard, and, since the pres- 
ence of trichinae in raw pork can be cured only by the 
consumer’s properly cooking the meat, the seller cannot 
be held liable on grounds of strict liability or breach of 
implied warranty. a v. Shoppers Paradise of N.J., 
Inc. Law Div. 599 


Since plaintiff did not prove that the defect existed when 
the manufacturer or even the pharmacy sold the camera, 
a cause of action predicated upon strict liability or implied 
warranty under the Code is not maintainable; furthermore, 
he failed to establish a substantial impairment of the value 
of the camera to entitle him to revoke his acceptance 
under N.J.S.A. 12A:2-608, and New Jersey has not applied 
the Sales chapter of the Uniform Commercial Code to 
transactions between a manufacturer and a purchaser of a 
product from some third person who is not the manu- 
racturer’s servant, agent or employee; the warranty here 
was only to repair the camera and judgment will be 
entered that it do so. Herbstman v. Eastman Kodak Com- 
pany. Supreme Ct. 681 


WATER 


Title to the remaining assets of a corporation which had 
subdivided and sold lands for year-round and summer resi- 
dential use to be transferred, by virtue of the inherent 
equity jurisdiction of the court, to the custodial receiver 
appointed for the water utility of the corporation in order to 
provide the receiver with funds to improve the utility to 
iraplement an unsatisfied PUC order. State of New Jersey 
v. East Shores, Inc. Chan. Div. 89 


Unappropriated revenue raised by the Water Conserva- 
tion Bond Act of 1969 may be used by the Department of 
Environmental Protection to construct an outlet water 
transmission facility at the Round Valley reservoir pro- 
vided the Legislature specifically appropriates money for 
said purpose. Attorney General’s Formal Opinion No. 17 - 
1974 246 


WATERFRONT COMMISSION 

Appellants, by their conduct, demonstrated a lack of 
good character and integrity within the comprehension of 
the Waterfront Act and thereby subjected themselves to 
disciplinary proceedings. Knoble v. Waterfront Comm’n of 
N.Y. Harbor. App. Div. 241 


Where respondents, working as port watchmen for the 
Waterfront Commission, falsified the work records of one’s 
son-in-law, based on which he received $444.50 for work he 
did not perform, this demonstrated that they were lacking 
in good character and integrity; to require honesty as a 
condition of employment from those engaged in the sensi- 
tive work of safeguarding property on the piers is essential 
and the penalty of revoking respondents’ licenses was not 
unduly severe. Knoble et al v. Waterfront Comm’n of N.Y. 
Harbor. Supreme Ct. . 553 


The Waterfront Commission of New York Harbor is not 
a State agency nor is the New Jersey Commissioner a 
State officer subject to the terms of the New Jersey Con- 
flicts of Interest Law. De Rose v. Byrne. Chan. Div. _ 819 


The Governor of New Jersey may not convert the posi- 
tion of New Jersey member of the Waterfront Commission 
of New York Harbor from part-time to full-time by execu- 
tive order except in an emergent situation or on the basis 
of a legislative act or constitutional mandate. De Rose v. 
Byrne. Chan. Div. 819 
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WELFARE 


A state may not impose more restrictive eligibility 
standards for federal-state funded public assistance pro- 
grams established by the Social Security Act than those 
authorized in the Act, and, since the intent of Congress in 
establishing the Aid to the Permanently and Totally Dis- 
abled program appears clearly to have been to provide 
assistance for needy persons unable to engage in a remun- 
erative occupation because of disability, the ‘“chomemaker”’ 
regulation adopted by the Division of Public Welfare is in- 
valid under the supremacy clause. Schultz v. Kott. App. 
Div. ane 25 

There exists no federal or state regulation that would 
allow the court to order the Department of Institutions and 
Agencies to pay delinquent rentals, owed because of a rent 
strike by tenants of a public housing authority who are 
receiving public assistance, directly to the authority; the 
Commissioner of Institutions and Agencies’ refusal to form- 
ulate a method whereby the shelter grant would be so ap- 
plied is affirmed. Housing Authority of the City of Newark 
v. Commissioner, Dept. of Institutions & Agencies. App. 
Div. 883 

Since the injury here, namely the drug-induced disability, 
was sustained in the perpetration by the claimants of a 
high misdemeanor, namely, the unlawful possession of 
heroin, claimants are ineligible for temporary disability 
benefits. Mayoros v. Bd. of Review, Dept. of Labor and 
Industry. App. Div. _. 942 

When a public problem such as welfare fraud is wide- 
spread, the priority of deterrence chosen by the sentencing 
judge is clearly within the ambit of his discretionary power 
and, so long as the sentence is within statutory limits and 
is not unduly punitive in the light of the existing circum- 
stances, the appellate court will not interfere with the dis- 
cretionary prerogative of the sentencing judge. State v. 
Pickell. App. Div. 943 


WETLANDS 

The mapping of coastal wetlands by the Department of 
Environmental Protection is a separate process from the 
regulation of the wetlands through the promulgation of wet- 
lands orders. Attorney General’s Formal Opinion No. 16 - 
1975 967 

A hearing after proper notice should be afforded by the 
Department of Environmental Protection to anyone with a 
recorded interest in wetlands or any area of wetlands 
added to a wetlands map and affected by a wetlands order. 
Attorney General’s Formal Opinion No. 16 - 1975 967 

Regulation of the use of marshes and wetlands is a valid 
exercise of government power; here, neither the Wetlands 
Act nor the order of the Department of Environmental 
Protection complained of impose such all-encompassing 
restrictions that no practical use can be made of plaintiff's 
property, and no unconstitutional taking has occurred. 
Sands Point Harbor, Inc. v. Sullivan. App. Div. 999 


WILLS 

Identification of one attestor’s signature, where neither 
attestor is available, is proof that the testator did what 
she was required to do to make a will, including proof that 
two witnesses were present when she signed the document, 
and the will should be admitted to probate. In re the estate 
of Saenger. County Ct., Probate Div. 422 

The declaration of trust concerning mutual fund shares 
and all accumulations thereto signed by the deceased cre- 
ated a valid inter vivos trust and the execution of a will 
naming another as residuary legatee did not change the 
beneficiary of the trust; making the trust res accessible to 
the deceased settlor’s creditors does not do violence to the 
trust under the circumstances here any more than it does 
in savings deposit situations. In Re Estate of Kovalyshyn. 
Hudson Co. Ct., Probate Div. 830 

Under Tennessee law, which controlled at the time of 
decedent’s divorce from his first wife, the divorce and prop- 
erty settiement had the unambiguous consequence of rev- 
ocation of his will and it is clear that the parties were 
aware of, understood and accepted that consequence; al- 
though testator here was a New Jersey domiciliary at the 
time of his death, in the special circumstances of this case, 
justice requires that the New Jersey law of revocation not 
be applied. In re estate of Jack Edward Garver. App. 
Div. 840 


WIRETAP 

Annual Wiretap Report 310 

A Prosecutor has the inherent power to designate an 
acting Prosecutor during his absence on vacation and the 
acting Prosecutor here properly initiated the wiretap ap- 
plication pursuant to N.J.S.A. 2A:156A-1. State v. Travis. 
App. Div. 382 

Although the State concededly delayed six weeks before 
complying with the inventory requirements of N.J.S.A. 
2A:156A-16, since that delay was inadvertent and defend- 
ants do not demonstrate a 
the trial judge was correct in refusing to suppress the evi- 
dence obtained from the wiretap. State v. Sidoti. App. 


Div. 641 

It is generally held that a third person overhearing a con- 
fidential communication between a husband and wife may 
testify as to it; here, the admission of conversations be- 


tween a defendant and his wife obtained by wiretap, even 
if error, was harmless beyond a reasonable doubt. State 
v. Sidoti. App. Div. 641 

Initially, in this motion to suppress, each defendant has 
the burden of coming forward with the facts that reason- 
ably lead him to believe that he has been subjected to 
unlawful electronic surveillance and must allege a pro- 
prietary, possessory or participating interest in the place 
or places where the conversations were supposed to have 
been seized. State v. Chaitkin. Essex County Ct. 801 


WITNESSES 

Held, on facts, that where prosecutor improperly called 
the name of defendant’s wife as a witness in the presence 
of the jury, but the court immediately excused the jury 
and gave emphatic curative instructions, no prejudice 
accrued to defendant that would warrant the granting of a 
new trial. State v. Piscopo. App. Div. ... peak os 








If it clearly appeared that the judge’s instructions sug- 
gested that the jury should draw an inference from the 
defendant’s failure to produce the witness it would be 
improper; here the error, if any, was harmless. State v. 
PRM esnN AIOE U6 a is os ond sewn vi eae eS os 264 

N.J.S.A. 2A:81-17.3 contemplates that a person given 
immunity pursuant thereto would not thereby be immun- 
ized in connection with a civil departmental hearing per- 
taining to or involving the offense which was the subject 
matter of his grand jury testimony. Young v. City of 
PRR ANNO ENAN <2 oo oan gad ch od eiee deus Chawutdes se 272 

It is futile to adopt a rule that requires a continuance, or 
the reversal of a conviction, simply on the showing that a 
relative of defendant who had relevant information did not 
appear in response to a subpoena, especially when the 
information might, in fact, be harmful to the defense. State 
CAGED oo ya ee eas Gh eee ek ween 312 

Since the testimony of an accomplice favorable to the 
State is to be carefully scrutinized and assessed in the 
context of possible interest, defense counsel should have 
been permitted to develop the lesser sentence exposure the 
State’s witness had here; but such proof would have been 
only cumulative here to the other evidence as to his pos- 
sible motive to cooperate with the State. State v. Gray. 
cu © oe ae ee eencans 406 

An expert is not necessary for every drunk driving case 
and, in order to receive expert services without cost, an 
indigent defendant must show that they are necessary for 
an adequate defense. State v. Ryan. Somerset County 

422 


Ct 


Whether the witness’ refusal to testify is based on moral 
conviction or principle is not controlling; whatever his rea- 
son, good or bad, the question is whether there is a sub- 
stantial likelihood that continued confinement will cause 
him to change his mind and testify. Catena v. Seidl. Su- 
CUSIP Rarer er ea) ony Sere eI Nai ena eae 759 

Confinement cannot be used to punish a witness for re- 
maining silent; since it now appears that there is no sub- 
stantial likelihood, evaluating all of the facts in this case, 
that further confinement will serve any coercive purpose 
and cause the witness to testify, no legal basis for the 
continued confinement exists and it must be terminated. 
Catena v. Seidl. Supreme Ct. ........................ 59 

The Uniform Act to Secure the Attendance of Witnesses 
from without a State in Criminal Proceedings was enacted 
in aid of comity between states to assist in the orderly and 
effective administration and prosecution of criminal con- 
duct; nothing mandates that there be an identity of pro- 
cedural or substantive rules in participating states in order 
for uniform acts to be applied, and New York appellants’ 
arguments about the difference in kind between New York’s 
transactional grant of immunity and New Jersey’s use and 
fruits grant are both premature and frivolous; constitu- 
tionally, there is no requirement for a grant of trans- 
actional immunity before a witness may be compelled to 
testify. In re a State Grand Jury Investigation into cor- 
ruption in the Lindenwold, N.J. area. App. Div. . 864 

If mere recantation in itself dictates a new trial, the 
entire judicial process could be frustrated by the mere 
whim of a witness recanting his testimony; the essence 
of the grant of a new trial based on recanting testimony is 
not that a witness says he lied at trial but whether the new 
evidence is probably true; the witnesses’ recantations here 
are unbelievable. State v. Carter. Law Div. 873 

it is manifest that the defense for tactical reasons sought 
to bar any questioning relating to promises or other ref- 
erences by any law enforcement officials on the subject of 
pending charges here, and the bona fide efforts of the 
prosecutor to draw out Bradley on statements by law en- 
forcement personne] which fell short of promises were 
frustrated by counsel’s objections; in light of the ambig- 
uous set of circumstances, it cannot be said that the state 
knowingly permitted perjurious testimony by one of its 


witnesses. State v. Carter. Law Div. ... ao Me 


WORDS AND PHRASES 
The term “legally obligated” used in a comprehensive 
liability insurance policy requires that a seller’s liability 
to its customer for property damages resulting from a 
breach of implied warranty be established by a court of 
competent jurisdiction before the seller can recover such 
damages from its insurer; the allowance by the seller of a 
recoupment to its customr does not satisfy the policy re- 
quirement notwithstanding that such recoupment is in ac- 
cordance with N.J.S.A. 12A:2-714, 715 and 717 of the 
Uniform Commercial Code. Bacon v. The American Insur- 
eS OSS A a ea er newer 
One who sells automobiles on credit to a consumer with 
financing charges imposed on the installment payment is a 
“creditor” subject to the requirements of the Truth in 
Lending Act. Washingten Motor Sales v. Ferreira. Essex 
County Dist. Ct. nr ; «+2 203 
Malconduct, which is a ground under N.J.S.A. 19:29-1(a) 
upon which to contest an election, is interpreted expansive- 
ly to mean a failure to follow affirmative statutory re- 
quirements. Magura v. Smith. Law Div. . : 137 
The effect of N.J.S.A. 19:29-1(e) is to open to contest an 
election where bona fide votes are ‘‘rejected,’’ which in- 
cludes any situation in which qualified voters are denied 
access to the polls, including a denial because of shutdown 
of a voting machine. Magura v. Smith. Law Div. 137 
Under a “‘mysterious disappearance” clause of a home- 
owner’s policy it is not necessary to prove the probability 
of theft; mere proof of mysterious disappearance defined 
as ‘‘any disappearance or loss under unknown, puzzling or 
baffling circumstances which arouse wonder, curiosity or 
speculation, or circumstances which are difficult to under- 
stand or explain,” will establish plaintiff’s right to recov- 
ery. Corcoran v. Hartford Fire Ins. Co. App. Div. 278 


Where, as here, it is apparent that the associations and 
dealings of the parties with each other after an alleged 
separation continue to include a substantial number of the 
many elements and ties which go into and make up the 
marital relationship and bind the parties together, it can- 
not be said that they are living “‘separate and apart” within 
the meaning of the statute. Ellam v. Ellam. Chan. Div. 279 


One who purchases a two-family premises for the express 
purpose of immediately residing therein renders the prem- 
ises “owner-occupied” within the meaning of N.J.S.A. 
2A:18-61.1 and may invoke the notice provisions of N.J. 
S.A. 2A:18-53(a) to gain possession of and reside in one of 
the dwelling units. Bradley v. Rapp. App. Div. ........ 304 


“Larceny from the person’’ includes the theft of money, 
goods or chattels which are within the immediate custody 
and control of the victim. State v. Blow. App. Div. .... 329 


The word “judgment” as it appears in R. 4:42-11(a) is 
intended to encompass both the jury verdict and prejudg- 
ment interest, and the total amount should be used as the 
basis for computing postjudgment interests. Magee v. Ford 
BiOter aco aA W ADIN shes hs wek a ceria eee sees 351 


A public employee who testifies under the compulsion of ° 


N.J.S.A. 2A:81-17.2a et seq., but gives false testimony, 
may be prosecuted for false swearing, a misdemeanor, as 
well as perjury, a high misdemeanor, since the statute uses 
the term ‘‘perjury” in the generic sense of false testimony. 
State v. Mullen. Supreme Ct. ........................5. 406 


A plea of guilty before sentence constitutes a ‘‘convic- 


tion” under N.J.S.A. 2A:81-12, as well as judgment after 
sentence, and the trial judge had no discretion to disallow 
the impeachment. State v. Baker. App. Div. ......... 430 

In enacting N.J.S.A. 39:4-50, the legislative concern was 
not with the specific drug used, but rather with the effect 
that its ingestion would have; the testimony here was suf- 
ficient to establish that methaqualone con be considered a 
“narcotic”? under the plain or generic meaning of that 
term under the statute. State v. DiCarlo. Supreme Ct. .. 475 

N.J.S.A. 2A:135-3 is addressed to defalcations in the fi- 
nancial affairs of a public agency and does not include 
within its proscriptions against obtaining a ‘‘thing of value” 
the services of a municipal employee. State v. Makwinski. 
LN LT PRIN AT SERN AVR Sie ROS aan ee Nene ONE Ape 543 


WORKERS’ COMPENSATION 


When the Second Injury Fund is properly held liable for 
benefits in a given case, the employer’s share of the award 
payable for the total permanent disability is of the ad- 
judged percentage of its causal contribution to that dis- 
ability applied to 450 weeks at the statutory rate for total 
permanent disability. Paul v. Baltimore Upholstering Co. 
SST ITED, ECAR ENE GR RIRR MOI er hee a PAR Ante: 2 


In a proper case, the Second Injury Fund can be liable 
whether the pre-existing condition arises from a compens- 
able or a noncompensable accident. Paul v. Baltimore Up- 
holstering Co. Supreme Ct. .........................005. 2 


Held, on facts, that the Second Injury Fund is not liable 
for participation in the discharge of the award since the 
later heart episode aggravated and accelerated the earlier 
condition to bring about total and permanent disability. 
Paul v. Baltimore Upholstering Co. Supreme Ct. ........ 2 


Where employees voluntarily established a car pool not 
originated by the employer, and their travel allowance fell 
far short of substantially all of the expenses involved, there 
rise to a workers’ compensation recovery when an acci- 
was no employer-employee relationship which could give 
dent occurred on their way home from work, and there- 
fore no co-employee relationship between the driver and 
his injured passengers which would bar suit. Madaras v. 
Chinigo. Law Div. 88 

Where employer provides parking facilities for em- 
ployees, those who do not avail themselves of such facili- 
ties are covered by workmen’s compensation under the 
facts here, which are included in previous exceptions to 
the going and coming rule. Levine v. Haddon Hall Hotel. 
CTTOVEICLYS Cana eT SERS dire ici Om npn acti nN ran UR 195 


In determining petitioner’s degree of disability in making 
an award against the Second Injury Fund, the compensa- 
tion judge must set forth his evaluation of the medical 
proofs and make specific findings of basic facts and related 
_— conclusions. Katz v. Twp. of Howell. Supreme 

: 302 

The criteria for compensation of partial permanent dis- 
ability are also applicable in determining Second Injury 
Fund liability and consideration must be given to alleged 
prior disabilities even though they are not employment 
connected. Katz v. Twp. of Howell. Supreme Ct... .. 302 

A compensation judge’s acceptance of gratuities and 
favors from those who have business with the Division of 
Compensation is inherently wrong; in the circumstances 
respondent is suspended from the practice of law for six 
months. In re Alfred P. D’Auria, an attorney at law. Su- 
preme Ct. ..... ine 327 

New Rules: ..2:.....0.: ek RC AAs 0 eee 

An unliquidated Workmen’s Compensation Claim, where 
the claim arose during coverture, may properly be reached 
for equitable distribution upon the dissolution of the mar- 
riage. Hughes v. Hughes. Chan. Div. .................. 351 

The employer’s right to reimbursement in a Workmen’s 
Compensation matter from third-party defendants should 
not be barred, even though the employer was concurrently 
negligent, since N.J.S.A. 34:15-40 lays out a comprehensive 
legislative plan for the application of the statutory subro- 
gation for the employer or his insurance carrier and, since 
the employer stands in the shoes of his employee, the 
concurrent negligence of the employer does not bar the 
employee and hence neither can it bar the employer. 
Schweizer v. Elox Division of Colt Industries. Law Div. 447 

Where plaintiff employee has received a Workmen’s 
Compensation award and then sues the owners of the ma- 
chine that was the cause of his injuries, although the de- 
fendants cannot implead the employer on a tort theory, 
the relationship of lessor-lessee is a sufficient special legal 
relationship to create duties between them and, upon a 
breach of those duties by the employer, there may be a 
claim for recovery based upon implied indemnification. 
Ruvolo v. U.S. Steel Corp. Law Div. ................... 510 

A covered public employee who is in receipt of an ordin- 
ary work-connected disability retirement pension may 
choose whether he wishes to obtain workmen’s compensa- 
tion, thereby reducing his pension award. Leoni v. Twp. of 
MRANATUON AD ABIV 6 oii 5 5 ass oa ers bioe 125 84.0 a dense 561 
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Worker’s Compensation, Cont’d 
The compensation judge erred in giving retroactive ap- 


plication to the 1974 amendment of N.J.S.A. 34:15-34 in 
order to confer upon the Division jurisdiction over com- 
pensation claim barred by the statute in effect when the 
petition was filed. Panzino v. Continental Can ma € 
MU MIAN BOL a2 ora aos cscs. ch a leye eens oe Renan Daye Pea 
N.J.S.A. 34:15-43 bars the receipt of workmen’s pa 
sation by a retired employee who is receiving ordinary 
disability pension benefits where the underlying disability 
is the same for which workmen’s compensation is claimed. 
Conklin v. Bd. of Trustees of Police & Firemen’s Retire- 
ment System, Div. of Pensions. App. Div. ............. 743 
The 1971 amendment of the pension statute was not in- 
tended to permit the recovery of workmen’s compensation 
to be applied as a credit against the receipt of pension 
benefits; Leoni v. Twp. of Hamilton differed from. Conklin 
v. Bd. of Trustees of Police & Firemen’s Retirement Sys- 
tem, Div. of Pensions. App. Div. 743 
Payment by the Second Injury Fund is not authorized un- 
less all statutory criteria are established by the party seek- 
ing to impose liability on the Fund, and the Fund is not li- 
able where, as here, disability caused by the last com- 
pensable accident in itself constitutes total and permanent 
disability, even though prior disabilities or conditions may 
have contributed to the actual ultimate condition of the 
workman. Katz v. Twp. of Howell. Supreme Ct. 758 
Where, in an earlier proceeding, the compensation court 
ruled that the petitioner was entitled only to an award 
of partial total disability and rejected the larger claim of 
total disability, petitioner is collaterally estopped from 


* relitigating the very same question in a proceeding, to 


which the employer is not a party, for benefits under the 
Second Injury Fund. Dean v. Hoffman. App. Div. ..... 795 

Since the arbitration provision in the policy here is lim- 
ited to a determination of two fact questions: fault and 
damages, and since the insurer admitted that the accident 
was the result of the uninsured driver’s sole negligence and 
that damages would equal its policy limits, only the legal 


” issue of set-off remained, which should have been deter- 
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mined by the trial judge. Selected Risks Ins. Co. v. Schulz. 
NC) C0775 a eee rs Se A Or ae 884 

The participation of union representatives in the bargain- 
ing struggle necessarily accrues in some measure to the 
interest and benefit of the employer, and petitioner’s acci- 
dent, namely the heart attack, which occurred during a 
bargaining session after normal working hours on the 
employer’s premises, arose out of and in the course of his 
employment. Salierno v. Micro Stamping Co. App. Div. 885 

It is necessary that there be an actual ceremonial re- 
marriage before a widow can be deprived of workmen’s 
compensation dependency benefits. Leitenberger v. po 
Brothers, INC AVP DW 3s. en bso cents hoes oe 

With respect to such occupational diseases as hearing i po 
pairment, the employer or carrier during whose employ- 
ment or coverage the disease was disclosed by medical 
examination, work incapacity or manifest loss of physical 
function is liable to the extent of the disability then exist- 
ing. Scheier v. Garden State Forge Co. App. Div. 1062 


WRONGFUL DEATH ACTIONS 
None of the common law immunities may fairly or justly 
be applied in the circumstances at hand to preclude the 
maintenance of the wrongful death action instituted against 
the defendant by his dead wife’s administratrix ad prose- 
quendum. Small v. Rockfeld. Supreme Ct. ............. 81 
Where plaintiff’s decedent was grievously injured in a 
motorcycle accident, allegedly caused by defects in de- 
fendant’s product, and subsequently killed by his brother 
at his behest, defendant’s motion for summary judgment 
will not be granted since the issues of duty and proximate 
cause are for the jury; it cannot be said that a reasonable 
inference that the death was unrelated to defendant’s 
product may be drawn. Zygmaniak v. Kawasaki Motors 
Conn: US AS aw DIV. 2.55.55 saisaese%s ate uals lesen 113 
Expert testimony is admissible in actions for wrongful 
death on the issue of the effect of inflation on the survivor’s 
pecuniary loss, although it is improper to have tables pre- 
pared by the expert witness, purporting to show plaintiff’s 
aggregate damages, introduced in evidence; it is expected 
that experts will provide their analyses of trends of future 
wage increases and discount interest rates generally for the 
jury to use in arriving at their own independent single- 
figure appraisal of damages. Tenore v. Nu Car Carriers, 
MAAC CRO Uae So 5.86 sila d htovrn gone ibioimaimirehy Saloon’ 577 
In a wrongful death action, the jury should have the 
benefit of evidence that will apprise them of the probable 
impact of income taxes on deceased’s future losses and 
instructions to base future losses on net rather than gross 
income, and must be instructed that the damage award 
itself is not subject to income taxation. Tenore v. Nu Car 
Carriers, Inc. Supreme Ct. ...................0..0.000e 577 
An award of damages under the Criminal Injuries Com- 
pensation Act is only to be made to or for the benefit of 
dependents of the deceased victim, and the Legislature did 


- not intend that damages should be measured in the same 


a 


> 


oy as under the a Death Act. In re Carr. 
App. D ie aioe 960 


X-RAYS 

The X-ray expense here was incurred for diagnostic pur- 
poses; it was not used therapeutically and its exclusion is 
mandated by the plain language of the No-Fault statute. 
Emma v. Romano, Law Div. . 943 


ZONING 


When intensity of use is a factor in causing anti-social 
conduct zoning ordinances can, under appropriate circum- 
stances, be used for control, and there is nothing inherently 
unreasonable in an ordinance that limits occupancy of a 
dwelling to no more than four student roomers. Twp. of 
wing. v. Kong App: Divs oo. cc. s ccnatecrss oes aans ace 3 

The judiciary has jurisdiction and power to adjudicate 
cases arising out of the exercise or non-exercise of a muni- 
cipality’s zoning power and to fashion remedies to insure 
compliance with an order directing the municipality to 
provide for multi-family housing. Pascack Ass’n, Ltd. v. 
Mayor and Council of the Twp. of Washington. Law Div. 23 





Although land use regulations should take due account 
of ecological or environmental factors or problems, the 
danger and impact must be substantial and very real—not 
simply a makeweight to support exclusionary housing 
measures or preclude growth—and the regulation adopted 
must be only that reasonably necessary for public protec- 
tion of a vital interest. Southern Burlington County NAACP 
v. Twp. of Mount Laurel. Supreme Ct. ................. 281 

When a municipality zones for industry and commerce 
for local tax benefit purposes, it without question must 
zone to permit adequate housing within the means of the 
employees involved in such uses. Southern Burlington 
County NAACP v. Twp. of Mount Laurel. Supreme Ct. 281 

Although a developing municipality may properly zone 
for and seek industrial ratables to create a better eco- 
nomic balance for the community vis-a-vis educational and 
governmental costs engendered by residential develop- 
ment, it may not exclude or limit categories of housing for 
the same local financial end. Southern Burlington County 
NAACP v. Twp. of Mount Laurel. Supreme Ct. . . 281 

While the increasingly heavy burden of local taxes for 
municipal governmental and school costs on homeowners 
is recognized, relief from the consequences of this tax 
system will have to be furnished by other branches of gov- 
ernment; developing municipalities must zone primarily 
for the living welfare of people and not for the benefit of 
the local tax rate. Southern Burlington County NAACP v. 
Twp. of Mount Laurel. Supreme Ct. eee 

Every developing municipality must, by its land use reg- 
ulations, presumptively make realistically possible an ap- 
propriate variety and choice of housing; presumptively it 
cannot foreciose, and must affirmatively afford, the oppor- 
tunity for low- and moderate-income housing, at least to the 
extent of the municipality’s fair share of the present and 
prospective regional need therefor. Southern Burlington 
County NAACP v. Twp. of Mount Laurel. Supreme Ct. 281 

When it is shown that a developing municipality in its 
land use regulations has not made realistically possible a 
variety and choice of housing, including adequate provision 
to afford the opportunity for low- and moderate-income 
housing, or has expressly prescribed requirements or re- 
strictions that preclude or substantially hinder it, a facial 
showing of violation of substantive due process or equal 
protection under the state constitution has been made out, 
and the municipality has the heavy burden of establishing 
a valid basis for its action or non-action. Southern Burling- 
- County NAACP v. Twp. of Mount Laurel. Supreme 

te ae 

Under the special circumstances of this case, a morator- 
ium as to construction with respect to flood-prone lands for 
the period indicated by the court below constitutes an ap- 
propriate exercise of the police and “ing powers and does 
not involve a deprivation of property without just compen- 
sation, although the line between the exercise of such pow- 
ers and a taking may be transgressed as to plaintiff’s prop- 
erty unless the municipality acts with some expedition to 
complete its proposed flood-control project or to terminate 
the moratorium. Capture Realty Corp. v. Bd. of Adjust- 
ment of the Borough of Elmwood Park. App. Div. ..... 385 

To recognize a commercially operated recreational fa- 
cility of the kind here contemplated (indoor-out-door tennis 
complex) as a use inherently serving the public good or 
welfare so as to constitute a special reason for a variance 
under N.J.S.A. 40:55-39(d) would serve to effectively nullify 
the purpose of that provision. Shields v. Bd. of Adjustment 
of Twp. of Mansfield. App. Div. ... 494 

The Mount Laurel Case: Where To Now?, by Arnold K. 
INP vs cacceres Seen d sats. 513 


Site plans do not involve the zoning considerations in- 
herent in the determination of use variance applications 
and the obtaining of site plan approval cannot be made 
a condition precedent to the consideration and determina- 
tion of an application for a use variance by the board of 
adjustment or the governing body. Bederson v. Twp. of 
Ocean. App. Div. .... . 518 

In the circumstances present here, the landowners were 
entitled to show and should be permitted to introduce evi- 
dence that, on the date of the taking, a willing buyer and 
a willing ‘seller would have recognized the reasonable 
probability in the near future of a change in the local zon- 
ing ordinance affecting the use of the property taken, and 
the influence of that factor on the market value as of the 
date of the taking. New Jersey v. Market Associates et al. 
App. Div. ee 559 

The trial court’s judgment that certain variances be set 
aside as arbitrary exercises of the zoning power is 
affirmed, since no statutory reasons sufficient to support 
their grant appear in the record; however, this affirmance 
must not be considered approbation of any of the dictum 
in the opinion below, 129 N.J. Super. 170 (Law Div. 1974); 
trial judges are privileged to disagree with the pronounce- 
ments of appellate courts, but the privilege does not extend 
to non-compliance. Hill Homeowners Ass'n et al v. > 
Bd. of Adjustment of Passaic et al. App. Div. 

Absent a reasonable probability on the date of the ‘tina 
of a change i in the zoning ordinance in the near future, the 
owner’s proof as to market value is necessarily restricted 
to the highest and best use of the land as permitted by the 
local use regulations in effect at the taking date. New Jer- 
sey v. Wildlife Preserves, Inc. App. Div. 560 

Where the record does not support any conclusion that a 
modest municipality of scarcely one square mile, with only 
109 acres yet to be developed, has endeavored by its zon- 
ing to exclude the more modestly circumstanced, it re- 
mains unaffected by Mount Laurel. Segal Construction Co. 
v. Zoning Bd. of Wenonah. App. Div. 624 

Defining ‘Fair Share’ of ‘Regional Need,’ A Planner’s 
Application of Mount Laurel, by Carl Lindbloom 633 

The minority rule, that denial of an application for a 
building permit is arbitrary and unreasonable when based 
on an after-adopted zoning regulation, obtains here, where 
the length of time the former ordinance existed and the 
present development of the area militate finding for plain- 
tiffs; the equities involved in a case of this nature weigh in 
favor of establishing the date a complaint is filed as the 
cut-off point at which time a legitimate intention to modify 
zoning must be manifest. coments Vv. aes of nei” 
Law Div. é, .. 654 
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Interpretation of an ordinance is a judicial matter, and 
the Board of Adjustment had no authority to issue a direc- 
tive to the building inspector to refuse to issue a certificate 
of occupancy to a group home as part of a resolution in the 
form of a pseudo-declaratory judgment beyond its pur- 
view; group homes qualify as single families and com- 
munities may not use their planning and zoning powers to 
discriminate against them. Young Women’s Christian 
Ass’n of Summit v. Summit Bd. of meneunens 609 
BV S66 caro : 


The ordinance providing ais a senior citizens community, 
which does not involve the physical use of the land within 
the permissible district but rather seeks to regulate the age 
or makeup of the family unit permitted to reside in the 
structure, does not constitute a valid exercise of the zoning 
power granted by N.J.S.A. 40:55-30, -32. Shepard v. Wood- 
land Twp. Committee. App. Div. 742 


Although State and local authority is preempted in the 
area of operation and navigation of aircraft, Congress has 
not endeavored to exclude state action in all areas relating 
to aeronautics, and the states and localities retain power to 
regulate ground activities not directly involving actual 
aircraft operation. Garden State Farms, Inc. v. Bay. Law 
Div. 830 


The present state statutory scheme in the field of aero- 
nautics gives municipalities authority over land use for 
airports and does not preempt local zoning activity in that 
area; in a highly developed municipality with a dense pop- 
ulation living in residential areas interspersed with indus- 
trial and commercial zones, it is not unreasonable that 
the governing body concluded that air facilities would ad- 
versely affect the quality of life in the borough. Garden 
State Farms, Inc. v. Bay. Law Div. 830 


EDITORIALS 


A Review Of Limitations Provisions Is Overdue = 
International Peace, Goodwill And Law 4 
Independent Corps Of Hearing Examiners . 20 
The Governor Goes To Court ................. 44 
Where Are The Memoirs Of Joseph Valachi? 68 
The Legal Services Corporation Board of Directors 84 
Excellence Must Be The Standard ........ 108 
Arbitration Panels Instead Of Law Courts? 132 
An Unrealistic — To The Use Of ‘Paralegals’ 156 


SECT Sey Or anne rience a eee re oe ..s Wa 
PR OO er . 172 
Prompt Action Is Needed - . 196 
A Caucus By Any Other Name ........... 196 
Reviewing Lawyers’ Ethical Requirements . 212 
For A Jury Of Two In A Civil Case ...... ; . 236 
A Contrary View—For The System As Is . 236 


Dual Representation In Real Estate Transactions — A 
Recurring Problem MEER EN 


Good Advice 284 
More Protection 300 
We Don’t Stand Well So We Can’ t Stand Still . 324 


Courts Cannot Encroach Upon the Powers Belonging to the 
Executive or Legislative Branches of Government .. 356 
Mt. Laurel: The Genius of the Common Law Revisited, pei 
When the Legislature Defaults 


Age, Health and Judicial Appointments . - 
Again—the Curse of Senatorial Courtesy .. 428 
The New Morality and the Internal Revenue Code 452 
When In the Course of Human Events... 476 
The Vice of Trial By Media - 492 
Bicentennial—Birthday Party or Rebirth? 516 
Malpractice! 540 
No-Fault Tort Law? 556 
Can The New Jersey Constitution Be Made To Work?.. 580 


Lawyers’ Professional Liability Insurance—Like Confed- 
erate Money, it’s Worth Less And Less 604 


Energy Planning And The Bar . 620 
New Jersey Bond Ratings—A Misconception 636 
For Lawyers: The Future, It Is Now! 660 


Federal-State Court Relations—Hopefully, On The Right 
Track Again 684 


The Thoughtless Critics Of The Bar 700 
One-Stop Zoning: A Procedural Challenge In Land-Use 


Control 716 
Judicial Canon 34 And The Carter- Artis Case 740 
The Tragic Circle 740 
The Fair Trial/Free Press Problem 756 
Vacant Benches 780 
Legislative Evolution 796 
S-1—A Clear And Present Danger 812 
An Honest Man: Richard Hartshorne 812 


Expediting And Improving The Administration Of Justice, 
by Israel B. Greene 836 


A Bi-Partisan Bench: The Good And The Bad Of It .. 860 
The Last Bastion 900 
Corporal Punishment In The Schools 924 
Seiden v. Allen: Half Right, Half Wrong 940 


Re Advisory Committee On Professional Ethics Opinion 
No. 313 956 


The 1976 Mid-Year Meeting And The UN Resolution 980 
A Salute To The State Bar 1004 
Legislative Shadows Under The Sunshine Law 1004 
Prepaid Legal Services 1020 
Dilemma Of The Sentencing Judge 1036 
An American Conscience 1036 
On Proposed Civil Rights Legislation 1060 
‘Victor’ 1084 
A Strong Prosecutorial Office 1084 





Page Thirty-six 


ARTICLES 

A Primer On Judicial 
John A. Marzulli 

Some Ooservations And Suggestions About Disciplinary 
Proceedings, by Martin L. Haines 17 

American Communities Get A Magnificent Opportunity, 2 
Stephen Sussna 

Professional Corporations: A Reappraisal, by Martin R. 
Goodman and William T. Knox IV 65 and 90 

7 5 vill Child-Abuse Law: What It Provides, by Jerome 

sane 81 


Standards In Insanity Defenses, by 
1 


An Approach To Law, by Edward H. Levi 105 
Justice Nathan L. Jacobs: A Great Judge And A Fine 
Human Being, by Frederick W. Hall 1€9 


In Defense Of New Jersey Disciplinary Pr oceedings, An 
Answer To Martin L. Haines, by Ralph Neibart and 
Roger H. McGlynn 193 

Judge John O. Bigelow, by Israel B. Greene 222 

The Medical Malpractice Crisis: Response v. Reaction, by 
Richard E. Lerner 231 

Annual Report On The State Of The Judiciary, by Warren 
E. Burger, Chief Justice of the United States, at the 
American Bar Association Mid-Winter Meeting, Chicago, 
Illinois, February 23, 1975 233 

Report Of The Study Committee On Parole Reform Of The 
New Jersey Association On Correction, by Steven H. 
Gifis 257 

Justice Frederick W. Hall: On His Retirement, by Worrall 
F. Mountain 281 

Should We Abandon Law Day?, by Edward Gaulkin 377 

Involunterv Civil Commitment Proceedings: A Trial 
Judge’s View, by Reginald Stanton 425 

On Restructuring The Grand Jury System, by Matthew 
P. Boylan 473 


1975 Annual Index 


The Mount Laurel Case: Where To Now?, by Arnold oe 
Mytelka 
Ar bitration and the Unauthorized Practice of Law, by 9 
ald Aksen 526 
County Ethics Committees — Yes, by Gerald M. Eisen- 
stat 
Civil Commitment Proceedings, A ‘Response To ‘A Trial 
Judge’s View,’ by Anno C. Singer 553 
Federal Publicly Assisted Housing Programs, by a 
Sussna 577 
‘Love Days’: Or Settlement Conferences At Common Law, 
by Israel Greene 579 
Arbitration, The Human Dimension of the Medical Mal- 
practice Crisis, by Robert Coulson 591 
On Federal-State Judicial Relations, by Raymond W. 
Young 617 
Defining ‘Fair Share’ Of ‘Regional Need,’ A Planner’s 
Application Of Mount Laurel, by Carl Lindbloom 633 
When Is More Too Much? by Theodore Sager Meth .. 681 
RESPA: Federal Control Of Residential Real Estate, by 
Gerald S. Meisel 713 
The New Rule Amendments, by Morris M. Schnitzer 753 
Involuntary Civil Commitment Proceedings: Some Further 
Thoughts, by Reginald Stanton 777 
Remarks Of Chief Judge Seitz, Given At The 3rd Circuit 
Judicial Conference, September 9, 1975. 809 
Summary Of The Work Release Program In Middlesex 
County, by Arthur Richardson 846 
The Courts, The Bar And The Public, Some Trends And 
Perspectives, by Edward B. McConnell 897 
The Twig Was Bent Long Ago, Legal Education and Ethics, 
by John F. X. Irving 931 
The Equal Rights Amendment, by Ruth Bader Ginsburg 937 
Surrogates And Sheriffs. Delivered by Norman A. Cohen 
(Cohen & Kaufman, Perth Amboy) at the General Council 
meeting. 962 


International Commercial Arbitration, by Donald B. 
Straus 968 

On Public Corruption. Remarks of Attorney General Wil- 
liam re’. Hyland at the Federal Bar Association’s National 
Cc ZOU RS ae eer ey ae ad BR oe Se 977 

New Jersey’s New Income Tax, by Howard K. Schwartz- 
man 977 

Arbitration, by Robert Coulson . 

Federal Procedures Prior To Civil Trial. Summary Report 
Of Joint Judicial-Lawyers Session Of The Thirty-Seventh 
Annual Judicial Conference, Third Judicial Circuit Of 
The United States Held October 2, 1974. ............. 1001 

Judicial Vacancies And Executive Clemency. Excerpts 
from prepared remarks by Governor Brendan T. Byrne 
at the New Jersey State Bar Association’s mid-year 
meeting. 

Terrorism And The Law. Excerpts from the speech de- 
livered by Secretary of Justice Carlos R. Rios before 
New Jersey State Bar Association at its mid-year meet- 
ing in Puerto Rico. 1017 

ICLE’s Skills Training Course, Report To The Bar, a 
Steven L. Lefelt 

Rights Of The Mentally Handicapped, by Michael i. 
Perlin . 

Guidelines on the ‘Open Public Meetings Law.’ ‘iia 
with permission, from a booklet prepared by the State 
DIME ROIBED 22 hen unt tnicona Cie case yan ee eeeeere 1081 

Welcome to New Jersey’s s New Attorneys. Remarks of 
Joseph M. Nolan, president of the New Jersey State Bar 
Association at the admission ceremonies for newly ad- 
mitted attorneys, Tuesday, December 9, 1975. 1081 

ABA Ethics Committee Releases Draft of Changes Re 
Advertising By Lawyers ..... 1081 

New Jersey Land Title Insurance Rating Bureau Rate 
Manual 1081 














2 ways to keep your New Jersey Law Journals 


available 


Temporarily 


eal carina . 


f i souRs? a 


NEW JERSEY LAW JOURNAL BINDER 


PRICE $17.33 


This binder will hold one year’s issues of the Law 


Journal and the Annual Index thereto. 


Bound in an attractive green grained, gold stamped 
cover, the binder contains an easily operated latch and 
post mechanism which firmly holds your weekly Law 


Journals for neat, ready reference. 


The binder also has steel hinges and a steel rein- 
ease in use and durability. It will 
make an aitractive addition to your library useable for 


forced backbone. for e 


many years to come. 


The price of $17.33 includes postage, handling 
and sales tax. Order today by sending your check to 
N.J. Law Journal Publishing Co., Box 50, Newark, 


N.J. O7101. 








to special order. 

















Ma! N.J. 07101. 


¥ | 


for ready reference... 


Permanently 


1975 BOUND VOLUME OF THE 
NEW JERSEY LAW JOURNAL 
PRICE $47.50 


A limited number of bound volumes of the 1975 
Law Journals with Annual Index will be hand bound 


Ideal for your law library, these volumes are 
sturdily bound, for many years service, in tan buck- 
ram with year and volume numbers gold stamped on 
red and black leather panels. 


Reasonably priced at $47.50, these volumes will 
not be kept in stock and will only be hand bound 
as ordered. To order your copy send your check to 


N.J. Law Journal Publishing Co., Box 50, Newark, 


. 


990. 


» 


1001 © 


7 


fe 








LJ 


